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1.
The Problem

When conventional state military combatants confront irregular, nonstate combatants such as insurgents, should they (the conventional military) be subject to a) laxer, b) more stringent, or c) equivalent moral constraints in comparison to those that would apply in facing a fellow conventional military opponent (or, for that matter, than those that should govern the insurgents themselves)?  There is a case to be made for each of these three answers.  I shall consider arguments for greater laxity as well as for greater stringency, and defend an equivalency standard against both.

It can easily be argued, however, that the equivalency standard that I seek to defend is the least viable of the three options – that the constraints must be either more lax or more stringent, but cannot be equivalent.  Here’s why someone might think this. The difficulty of distinguishing insurgents from noncombatant civilians places conventional soldiers in a dilemma:  they can either maintain the same level of concern for civilians that would apply in conventional warfare, a concern that constitutes a heavier burden when facing civilian-indistinguishable insurgents than when facing uniformed soldiers; or else they can adopt a lower level of concern for civilians when fighting insurgents.  But the former seems to constitute a laxening of constraints while the latter seems to render them more stringent – leaving no room for an equivalency standard.  I shall return to this issue below.
2. 
The Greater-Laxity Standard
The designation of nonstate belligerents as “unlawful combatants,” and the practice of denying them certain immunities enjoyed by conventional soldiers (even when the latter are soldiers of regimes taken to be unjust or illegitimate), evinces a widespread conviction that the constraints should be laxer for counterinsurgents than for conventional soldiers.  Why might this be so – apart from the aforementioned greater difficulty of distinguishing insurgents from civilian noncombatants (their lack of a “fixed distinctive sign recognizable at a distance” and “carry[ing] their arms openly,” in the language of the Geneva Convention)?
One reason that is sometimes suggested is that the ultimate responsibility for a conventional soldier’s actions lies not with the soldier herself but with those higher up the chain of command (hence the Geneva Convention’s explicit “chain of command” language) – whereas insurgents, who are acting either on their own or at the behest of superiors who are not part of a regular military structure, can be held personally responsible for their actions, and so are deserving of less consideration.  But this distinction between those who are and those who are not personally responsible for their actions is difficult to maintain; responsibility for one’s own actions seems to be an essential feature of moral agency.
David Estlund
 has argued that it is appropriate for soldiers of democratic regimes to set aside their personal moral judgment and obey orders (at least as far as jus ad bellum issues are concerned), on the grounds that democratic decision-making, or at least certain versions of it, counts as an “epistemic authoritative procedure” that “allows the authoritative order to go to war to sanitize the soldier’s (otherwise impermissibly) knowingly killing innocent people.”  (p. 224.)  Although Estlund does not draw the further conclusion, his argument could be extended to justify greater protections for conventional soldiers than for insurgents; assuming that the former and not the latter are following orders issuing ultimately from democratic decision procedures, it would follow that the former but not the latter are exempt from responsibility for (at least some of) their combat actions.
But such a strategy seems unpromising, for three reasons.  First, democratic decision procedures, at least in their most familiar forms, are beset by a number of familiar irrationalities and perverse incentives, including the impossibility of aggregating the preference rankings of individuals into a consistent ranking of community preferences,
 and the tendency of democratic decision procedures either to be captured by less dispersed minority interests (the standard “public choice” problem), or else, to the extent they do function in a majoritarian fashion, to externalise the majority’s costs onto the minority
 and to dissipate public resources via tragedy-of-the-commons-driven artificially short time horizons.
  For all these reasons, it is difficult to see democratic decision procedures as enjoying the kind of epistemic superiority that would license a moral agent in substituting their deliverances for her own judgment.
Second, even if there were good reason to expect democratic decision procedures to eventuate in correct judgments in the majority of cases, it is unclear why this would be a reason for a soldier to substitute those judgments for her own in the minority of cases where she correctly recognises the democratic judgment as mistaken and her own as correct; it seems analogous to saying that because a map has proven itself generally reliable, we should dutifully follow the road off a cliff in the rare case when the map marks a nonexistent bridge.  Estlund suggests that in substituting her own private judgment for that of the public, the soldier would be behaving in a way to which the public could not reasonably consent; but it’s hard to see why the public, in demanding that the soldier ignore her own knowledge and act on the basis of a judgment that she correctly recognises as mistaken, is not by the same argument imposing on her a standard to which she could not reasonably consent.  And since the public is simply an amalgamation of individual moral agents, it can hardly be justified on imposing on its several members – and thus on itself – a standard to which none of them individually can reasonably consent.  (One might try to salvage Estlund’s argument by maintaining that judgments in general can never be justified except as part of the concurrence of a democratically organised public; but that position, in addition to its epistemic implausibility, would have the embarrassing upshot that societies lacking democratic institutions could never be justified in adopting them.)
Third, even setting all those considerations aside, the argumentative strategy under consideration would at best yield enhanced protection only for soldiers of democratic regimes, and so would define the class of lawful combatants even more narrowly than today.
3.
The Greater-Stringency Standard

Why might it be held, to the contrary, that irregular combatants should enjoy greater protection than conventional soldiers?  An argument for this claim might be based upon Murray Rothbard’s contention that the logic of their respective situations renders conventional militaries more likely than insurgents to commit rights-violations against noncombatants.  Rothbard appeals to the geographical difference between insurgencies and conventional conflicts – the fact that in the former “the State and the revolutionaries inhabit the same territory,” while the latter “takes place between two groups, each having a monopoly over its own geographical area” and thus “between inhabitants of different territories.”  

Rothbard takes this difference to have a number of important implications.  First, “in inter-State war the scope for the use of modem weapons of destruction is far greater.” 
For if the “escalation” of weaponry in an intra-territorial conflict becomes too great, each side will blow itself up with the weapons directed against the other. Neither a revolutionary group nor a State combating revolution, for example, can use nuclear weapons against the other. But, on the other hand, when the warring parties inhabit different territorial areas, the scope for modern weaponry becomes enormous, and the entire arsenal of mass devastation can come into play.

Second, “while it is possible for revolutionaries to pinpoint their targets and confine them to their State enemies, and thus avoid aggressing against innocent people, pinpointing is far less possible in an inter-State war.”  Third and finally, “since each State can mobilize all the people and resources in its territory,” Rothbard argues, “the other State comes to regard all the citizens of the opposing country as at least temporarily its enemies and to treat them accordingly by extending the war to them.”  By contrast, insurgents who see themselves, or seek to be seen, as champions of the civilian populace have a reason to avoid collateral damage.  (Rothbard points to the practice of the Irish Republican Army in attempting to confine casualties to British government targets, though he grants that a “guerrilla revolution not supported by the bulk of the people ... is far more likely to aggress against civilians.”)  For all these reasons, Rothbard concludes that “the consequences of inter-territorial war make it almost inevitable that inter-State war will involve aggression by each side against the innocent civilians – the private individuals – of the other.”


But even if we grant Rothbard’s arguments, they don’t clearly justify placing a more stringent burden of justification on conventional soldiers than on insurgents.  For the most that Rothbard’s first two points show is that insurgencies are likely to involve less mistreatment, by either side, of noncombatants than are conventional wars.  If what these points showed was that insurgents generally are less likely to commit rights-violations than conventional forces generally, then it would be easier to draw the conclusion that conventional soldiers should be subject to more stringent restrictions in facing insurgents than in facing other conventional soldiers (and likewise that they should be subject to more stringent restrictions than the insurgents themselves).  But instead Rothbard’s first two points, if accepted, would tend to show that both insurgents and conventional soldiers fighting against insurgents tend to commit fewer rights-violations than conventional soldiers fighting against each other; now if both one’s own likelihood and one’s opponent’s likelihood of committing rights-violations have been lowered, there’s no obvious reason for the moral constraints to which one is subject to be made either more lax or more stringent.
Admittedly, the boundary between counterinsurgency (which according to Rothbard lowers the soldier’s likelihood of committing rights-violations) and invasion (which doesn’t) can be a blurry one.  Moreover, Rothbard’s third point doesn’t necessarily apply as equally to insurgents and counterinsurgents as his first and second do; on the contrary, there is some evidence that counterinsurgents – whether outside occupiers or the region’s own government forces – can tend to start regarding the entire civilian population as the enemy.  So Rothbard’s concerns might still serve as the basis for some asymmetry in obligations.
4.
The Equivalency Standard
But this Rothbard-inspired argument for asymmetry remains problematic.  For we don’t, as a rule, think that we should place greater burdens on certain groups because members of those groups are more likely to commit certain offenses – on men, say, because men are likelier than women to commit rape, or on skinny people, because they are likelier than fat people to climb over fences and up the sides of buildings in order to burglarise a penthouse apartment.  Thus the mere fact, if it is a fact, that counterinsurgents are more likely than insurgents to commit rights-violations does not by itself establish a case for preventive restrictions on counterinsurgents as a whole.
Against both the greater-stringency and the greater-laxity options is the strong presumption in favour of equal treatment, deriving from the principle of moral equality embodied in both modern liberalism and modern anarchism.  In particular, if one accepts the individualist principle that groups and institutions can have no rights except by delegation from the individuals composing them, the notion of an asymmetry of rights between state and nonstate groups becomes extremely problematic – for how could the legatees come into possession of rights never held by the legators?  In Voltairine de Cleyre’s words:  “a body of voters can not give into [the state’s] charge any rights but their own; by no possible jugglery of logic can they delegate the exercise of any function which they themselves do not control.”

The U.S. Declaration of Independence maintains that “all men are created equal”; and the 14th Amendment to the U.S. Constitution draws the corollary that “no state shall ... deny to any person within its jurisdiction the equal protection of the laws.”  Laws mandating laxer restrictions for some parties and more stringent restrictions for others do not appear to be affording equal protection to the parties in question.
Liberalism has arguably applied this principle in a less thoroughgoing manner than has anarchism; indeed, placing special burdens on state actors that do not apply to private actors is often regarded as a hallmark of liberalism.  But it must be pointed out that insofar as liberalism places special burdens on agents of the state, it does so to counterbalance the special powers and privileges that agents of the state enjoy in virtue of that very status; so the intent is still to approximate equality.  “With great power comes great responsibility” – to quite Spider-man.
Nevertheless, it seems truer to the liberal ideal of moral equality to remove, where feasible, both special privileges and special burdens – to eliminate great power rather than first propping it up and then hedging it in with great responsibiltiy.  What divides the liberal from the anarchist, of course, is that the anarchist holds that this dual-elimination strategy is always feasible, while the liberal does not – since the liberal accepts the legitimacy of the state, and some form of unequal privilege (e.g., territorial monopoly) is a necessary condition of the state.  
But resolving the dispute between the liberal and the anarchist over the legitimacy of the state lies beyond our present topic.  For our purposes, what matters is that greater laxity for counterinsurgents than for conventional combatants is not itself one of the inequalities definitive of statehood, and so the liberal has no special basis for defending it.
Moral equality thus favours symmetry; yet, as we saw at the beginning, the application of symmetric principles to asymmetric circumstances generates asymmetric burdens, since it is harder for counterinsurgents than for either insurgents or conventional soldiers to distinguish combatants from noncombatants.  Therefore we must distinguish between symmetry at the level of principles and symmetry at the level of application.  If the sole point of principles-level symmetry were to produce symmetric burdens at the application-level, then the latter level would automatically trump the principles-level; but insofar as principles-level symmetry enjoys some independent justification, as the principle of moral equality suggests that it does, then an application-level asymmetry, placing greater burdens on conventional soldiers when facing insurgents than when facing conventional opponents, becomes unavoidably mandatory.  
In short, because conventional soldiers, insurgents, and counterinsurgents should be treated equally at the principles level, they must be treated differently, unfortunately to the counterinsurgent’s disadvantage, at the application level.  If this constitutes an objectionable burden on soldiers tasked with counterinsurgency, the most defensible solution may be a greater reluctance to send soldiers to perform counterinsurgency in the first place.
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