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Who may be attacked in war? May civilians sometimes be directly and deliberately attacked? Are persons in uniform subject to attack at all times and places simply because they are in uniform? Should some members of the military rightly be immune from direct attack despite the fact that they are in uniform?
Just War theorists have historically made a distinction between persons who may be justly and deliberately attacked in war and persons who ought not to be directly attacked. At the extremes, the distinction has always been easy to make in practice: warriors ready for combat were justly subject to deliberate attack (though even here there might be qualifications) and harmless persons (infants and, say, the elderly and the sick) who were generally held immune from direct attack. Between these extremes, however, lay any number of persons whose roles or positions in the community at war might—or might not—make them subject to deliberate attack.
In less technologically sophisticated times, when combat was largely confined to members of (more or less) organized military forces meeting in relatively small, defined fields of battle, the practical difficulties posed by these middle categories—why some persons may be justly attacked and how they can be identified—did not command much attention. (Sieges of cities—as distinct from fortresses—were of course another matter but both attackers and defenders were strongly motivated to avoid these confrontations. As a result, sieges were very often resolved by negotiation and without major, prolonged battles.) By the late nineteenth century, though, with the development of long-range artillery and later, military aviation, a wider and more heterogeneous array of persons was exposed to the violence of war. Thus the practical challenge of making the distinction became more acute but did so unfortunately at a time when the principles underlying it became less clear, or at least less commonly accepted.

Today if one surveys only the literature in English on the question it quickly becomes clear that while there is broad agreement that a distinction ought to be made, there is nevertheless a great deal of disagreement among ethicists about who falls in which category and why. This disagreement, which cannot serve combat commanders and military strategists well, seems to me to be rooted in meta-ethical differences. Just War theorists, as a group, ground their analyses in a number of different ethical frameworks, from utilitarianism and social contract theories to deontological theories and legal positivism, to mention a few. While these foundational frameworks may converge at a certain level of generality, they often lead to divergent judgments about particular issues. At the same time, most JW theorists, as applied ethicists, are disinclined to plunge into the seemingly interminable debates about meta-ethics. As a consequence, and as Alasdair MacIntyre has famously pointed out, we tend to carry on our discussions using common concepts and terminology to which we attach different meanings.
 And we sometimes are caught up in certain problems that are rooted in the specific vision of the human person and moral reasoning embraced by one ethical theory or another. That is, the ethical framework we adopt may lead us to regard some questions as crucial where other frameworks do not regard them as nearly so problematic.

As a JW theorist myself, I have no intention of departing from custom and wandering into the briar patch of meta-ethics; I will leave that to colleagues who are brighter and more patient than I am. At this point, I merely wish to call attention to a problem that I think is important for JW theorists to address seriously. Nevertheless, I think that the plurality of ethical theories that ground the analysis of different theorists creates fairly acute difficulties for the question of who may be attacked in war. My intention in this paper is to explore a specific question related to this issue from a particular ethical framework, the classical moral tradition of natural law and virtue which, to one degree or another, shaped the thinking of Augustine, Aquinas, de Vitoria, and most of pre-modern and early modern JW theorists. I make no argument here that this framework is superior to others commonly employed—though in fact I think it is—but instead I want to offer a statement of the key elements of this framework and explain how I think it serves to address the question at hand and to avoid some of the difficulties of the alternate ethical frameworks.

Therefore, before I address the question of who may be attacked in war (and why they may be attacked), I want to turn to a brief discussion of the key elements of a natural law approach to ethics.
Key Elements of Natural Law Theory

Ethical reflection in the Natural Law (NL) tradition is far older than the utilitarian and deontological schools that have dominated the modern discussion of morality. Not surprisingly, both of these schools draw upon the NL tradition in some ways but not in others. Utilitarianism draws from the NL tradition a teleological orientation in that it claims that real human well being is the objective of ethical action and that real human goods can be identified. It departs from the NL tradition, however, in its central claim that morally sound actions can be identified by calculating the aggregate of benefits and harms that would follow from each possible choice. For its part, deontological theorists join with the NL tradition in acknowledging that the rightness of human actions does not depend simply on their consequences but they do not accept the NL insistence on the centrality of authentic human goods and human fulfillment to ethical reflection. Nor do they acknowledge the central role of intention in determining human actions.
The NL tradition assumes that certain facts about human persons and the human condition can be verified by experience and reflection. One fact is that human persons are imperfect but capable of improvement, that there is a real difference between what persons are and what they could be if the potential inherent in their natures were fulfilled.
 The possibilities defined by these unfulfilled aspects of human nature constitute a goal, an end, a telos (hence the NL tradition is teleological), toward which human choosing is rightly oriented. 
A second fact is that human persons are capable of making free choices, which is to say that they have the capacity (even if they do not always exercise it) of making choices that are fundamentally not determined by factors and influences outside the will of the person choosing. These free choices are self-determining. Each choice affects the person choosing and the cumulative effect of that person’s choosing over time makes him or her the sort of person that he or she comes to be. The purpose of systematic ethical reflection is to identify both the sorts of choices that move a person toward integral fulfillment and the choices that impede that fulfillment and corrupt the person.
 
A complete theory of natural law must therefore respond to three fundamental questions. The first of these is “What is the good for human persons?” NL theorists ground a response to this question in observations about the nature of human persons, patterns of human choosing and, more specifically, about the constitution of human flourishing. On this view, human flourishing consists in the possession of or participation in a set of goods—basic goods—that are valued in themselves (and not as means to other goods) and as such serve as ultimate reasons for human choosing. These goods follow from human nature; they are what they are because human persons are what we are. Authentic human fulfillment, a truly good human life, consists in the concrete integration of these basic goods into that life.

The identification of these basic goods serves to provide a foundation for an answer to the second question, which is “What is the right thing to do?” NL theory identifies the basic goods in principle but it also recognizes that they can be instantiated in human lives in myriad ways.
 Human persons, who exercise genuine freedom in ordering their activities, can recognize instances of basic goods as either possibilities to be realized or actual instantiations to be protected. The most general principle of morality, on the NL account, is that human persons should always choose to act in ways that are compatible with integral human fulfillment (for oneself as well as for others). Much of the NL tradition, of course, is a working out of the entailments of this principle and the subsequent articulation of norms or rules for choosing well. 
One such entailment is the moral norm that one should never choose, as a means or an end, the destruction of a basic good instantiated in oneself or in another person. This can be regarded as providing the foundation for a minimal formulation of a principle of respect for human dignity.
 
The third question is “What kind of person must I be to be able consistently to choose well?” That is to say, this is a question about traits of character or virtues. On the NL account, human persons are imperfect not only in terms of the unfulfilled potential of human nature but also in their disordered capacity to be thoroughly reasonable in action. While ethical reflection is an inquiry into rules or guidelines about the kind of choices that persons ought to make in order to move toward the realization of the possibilities of human nature, it is also more than that. It is also an investigation into the obstacles within each person that stand in the way of being fully reasonable in the practical order. These obstacles include ignorance, disordered desires, fears and anxieties, emotions and other inclinations that can distract individuals from making fully reasonable choices.
Moral virtues are understood as perfections of specific dimensions of the human capacity to choose freely. They serve to bring otherwise disordered desires, fears, emotions, and inclinations into order and under the command of reason. As such they are both a necessary condition for thoroughly ethical behavior and a component of integral human fulfillment.

This concern for virtues as well as rules, both grounded in the identification of authentic human goods, marks the NL tradition and gives it coherence. One element remains: a theory of action. On the NL account, one can only determine the moral quality of a particular action if one knows what the agent is doing in that action.
 And what one is doing when one acts is determined by one’s intention. Let me put this another way. Any action by a human being can be described objectively: he threw the object, she made this comment, he traveled to this destination. However, none of these objective descriptions can tell us what the agent was really doing, that is, the end to which the act was consciously ordered by the agent. When he threw the object was he discarding it? Was he playing with his dog? Was he attempting to harm another person? To answer these questions, which are crucial for moral evaluation, we need to know why the person acted as he did. That is, we need to know his intention.
 Both a machine and a human being can throw a baseball but only the human thrower can make the throw a properly human act—and intention is the determinant of the kind of human act it is.
A properly human act is either morally good or bad.
 On the NL account, a good human act is good because of the integrity of its parts—it is done for the right intention, using good means, and done under the right conditions—while a morally bad act is defective in some way.
 The bad act might be done with the wrong intention, or use a wicked means, or fail to respect the proper circumstances (or even be defective in more than one way). Let me offer an example by returning to the situation of the elderly woman and the bus in the footnote below. Her rescuer would have acted rightly if his intention was sound (he was intent on saving the woman from injury), his chosen means was good (pushing her would actually move her out of harm’s way without deliberately endangering someone else), and the circumstances were right (the push was necessary in the situation). He would not have acted rightly (though the outcome might nevertheless be satisfactory) if he pushed her not to save her from injury but because she was merely in his way, or if he had used a baby carriage to push her out of harm’s way (condemning the helpless infant to be crushed by the bus), or if the push had been unnecessary since in the event time would have permitted him to help her to her feet and to escort her to safety.
The emphasis on intention gives rise to the insight that some consequences of human action might be foreseen but praeter intentionem, or apart from intention. There is no need to repeat here an explanation of the Doctrine of Double Effect but merely to call attention to the fact that its importance in the NL tradition stems precisely from the emphasis this tradition gives to the role of intention in determining the moral quality of human acts. Were intention not important, the Doctrine of Double Effect would be meaningless.
Rationales for Attacking Persons and Property

So, who may be attacked in war? We should begin a response this question by recalling that making war is the act of a society, not a private person or even a group of private persons. While it may certainly be the case that two individuals from opposing communities may fight one another within the context of war, they do so not as private persons but as members of their respective societies. By the same token, persons who may be justly attacked in war are legitimate targets because of their status with regard to a belligerent society.

Second, I would like to stipulate that we can understand war (for the purposes of this paper, at least) to be a use of military resources against another society in an effort to prevent by force of arms that society from bringing a certain project to a successful conclusion.
 Moreover, I would like to define an attack as an employment of force to damage or destroy property, or to harm or kill human persons, where the damage or harm is sought either as an end in itself or as a means to some other end.
With all of that said, the answer given to the question of who may be attacked depends upon the reasons offered to justify attacking anyone at all. In general, it seems to me that the rationales offered, even if they are not morally sound, fall into three broad categories. 
 
First, on some accounts, persons may be attacked because it is expedient to do so, which is to say that some objective the attacker wishes to pursue is (more or less) efficiently and effectively achieved by means of the attack.
 Thus, attacking a civilian population center with a view to reducing the will of troops in the field to continue to fight is defended on grounds of expediency. Elements of the allied strategic bombing campaigns against Germany and Japan in the Second World War were certainly defended on this basis. I would also include here attacks made for the sake of vengeance since such attacks are understood to be means of “paying back” a military unit or even a population for the harms it has done or endorsed, not as an instance of punishment.
 
Second, some ethicists argue that the legitimating grounds for an attack may be the culpability of persons for the unjust project in which their belligerent nation is engaged.
 The attack, then, is just punishment of some sort, which is to say that the persons attacked deserve to be attacked because of their current or prior unjust choices.
 Ethicists who maintain this position often need to elaborate their analysis of just attacks with considerations of military and civilian culpability or the relative moral status of opposing combatants. Therefore, we see in the literature extended considerations of categories like the “innocent soldier” and the culpable civilian.

The third rationale justifies an attack on the grounds that the actions or project of the persons attacked seriously threaten the well-being and just social order of the community and therefore the attack is reasonable self-defense.

The question is further complicated by disagreements about how to define combatants and non-combatants. Here the definition adopted will be influenced by the preferred rationale. Thinkers who tend toward expediency will be inclined to dismiss the distinction altogether (or to regard non-combatant status to belong to a very small portion of the community at war and any immunity to be easily set aside). Those who see attacks in war as just punishment will be inclined to make a distinction based upon an individual’s voluntary support for and collaboration with the regime at war. In this case, the distinction will be not be so much between combatants and non-combatants as between cooperators and non-cooperators or perhaps better, between willing supporters and neutral parties, forced participants and even active resisters. Finally, those who see justified attacks as matters of legitimate defense will include among combatants a number of persons not in uniform but who collaborate in substantive ways with the military but are also likely to regard as non-combatants some persons in uniform (such as chaplains and medical personnel).

It is not my intention here to parse out these differences in greater detail. Instead, I merely wish to call attention to some of the real differences in principle that make the discussion of who may be attacked so complex. In my judgment, a natural law framework avoids some of the difficulties of alternate frameworks and produces a more robust and workable foundation for analyzing concrete situations and devising sound policies. 

Most contemporary treatments of the issue of who may be attacked focus on the immunity of some persons in the society at war (variously called the innocent, non-combatants, etc). The question I now want to address, after this long introduction, does not concern those who ought to be immune but rather defining those who may be justly subject to deliberate attack and why this is so. In particular, I want to offer an answer to the question of when it is morally licit to attack military personnel deliberately.

When May Military Personnel Be Deliberately Attacked?
I propose simply to set aside without further discussion the notion that persons, whether military or not, may be justly subject to attack on grounds of expediency. To insist that this is a morally sound rationale is really to step outside the Just War tradition and to take a realist posture to the morality of war. Taken as a whole, the JW tradition provides no support for the rationale of expediency.

There are significant difficulties, too, with the rationale of just punishment. Early JW theorists, such as Augustine, seemed to suggest that some sorts of wrongful behavior could constitute a just cause for war, where the right intention was to punish the offending prince. Further reflection within the tradition tended set aside or dismiss the wrongful behavior/just punishment category or to define it in very narrow ways.
 One difficulty with this category is that punishment properly considered assumes that the one administering the punishment actually has authority over the persons punished. But a war, by definition, is a conflict with persons (i.e., another society) over which the leadership making war has no authority. On what basis, then, can this leadership assert a right to punish?

Furthermore, just punishment cannot be vengeful but must be proportioned to the offense and meted out consistently. In civilized societies, persons accused of wrongful acts—even those caught in the very commission of these wrongful acts—are accorded an opportunity to defend themselves and explain why they should not be held accountable and punished. In wartime, however, we cannot investigate or judge the culpability of individuals for wrongful acts and we cannot ordinarily permit them opportunities for defense. Nor can we proportion a punishment to an offense; the bombs fall alike on the deeply guilty and the trivially culpable. If we are to think in terms of punishment at all, it seems as though it would be better considered a matter of post-bellum action.
Finally, despite the rhetoric we sometimes use (and the emotions we often feel), we do not organize our military resources for punishment. (Imagine what they might look like if punishment really were our principal objective!) Does any military unit go into combat believing that its mission is not so much to impede the hostile activities of the enemy as to punish the enemy for engaging in these activities in the first place? Instead, we organize the military for defense, where defense is broadly understood as protecting the rights and well-being of the society. A strong sign of all this is the fact we routinely cease combat operations once an enemy surrenders and regard prisoners of war as immune from attack.
Clearly, then, the fundamental rationale for combat operations is defensive.
 This being the case, I propose a moral principle for military attacks that I believe is consistent with the NL tradition:
When authorized by the legitimate authority of a society (assuming this authority acts upon just cause and with right intention), it is just for members of the military to attack, but not to intend harm or death to, persons of an enemy nation who are combatants or who provide direct support to combatants, provided that reasonable considerations of necessity and proportionality are observed.
This principle has several components that deserve further explanation.

First, we must assume that the fundamental conditions that justify going to war are respected. There can be no just attack against hostile forces if these conditions are not all satisfied. 
Second, since an attack in war is an act of the society, it cannot be made simply by any member of a belligerent society (except, perhaps, in the case of immediate defense) but only by those formally authorized to do so.

Third, since the rationale for military action is defensive, the legitimate goal, the morally sound intention, of an attack must be something like the disruption or frustration of the enemy’s hostile project. On the NL account it cannot be the death or injury of enemy combatants because to intend such death or injury is to intend the destruction of the basic good of life or health instantiated in the enemy combatants. Such an intention violates one of the fundamental principles of natural law and violates the human dignity of the enemy combatants.

This position may seem counter-intuitive. Certainly it seems that the object of an attack in war is indeed the death or injury of enemy combatants. In some sense this is true, so it is important that we become very precise about language and concepts here. As discussed above, the intention one has in acting makes one’s act the kind of act it is; one’s intention determines what one is doing in acting. One’s intention is one’s reason for acting. In a way, it prompts us to act in the first place. In NL theory, every morally sound act must be oriented to, must have as its goal, the development or protection of basic goods in oneself or others. 
The action theory associated with the NL tradition recognizes that the decision about an intention and the decision about a means, while closely related, are nevertheless separate decisions. Having once settled on our intention, we must select a means for achieving our goal. One does indeed choose the means, one wills the means, but this is not to say (and here the Doctrine of Double Effect enters the picture) that one intends every consequence of the means one chooses, even if the consequences are not only foreseeable but so probable as to be virtually inseparable from the means.

Let me be more concrete. A soldier in combat sees an enemy soldier a couple of hundred meters away. He aims his weapon at the other soldier and fires, knowing and planning that the bullet he has fired will strike the enemy and perhaps kill him. What can we say in regard to a moral evaluation of this action? It was voluntary and deliberate, and so it was a properly human action. He did not act in ignorance or out of panic, so he is responsible for what he has done. He fired his weapon under a set of conditions where it is permissible and reasonable for him to do so (i.e., he is in combat, the target was an enemy combatant, and so on). Do we know enough to evaluate the action. I suggest that we do not because we have not yet said anything about the soldier’s intention.

The soldier in this situation might indeed intend the death of the enemy; he should not but in fact he might. Or he might intend only to prevent the enemy soldier from completing his mission, recognizing that executing a plan (firing his weapon) that is likely to result in the death of that soldier is the only or the best means of achieving that goal. The first intention, where the death of the enemy soldier is the goal, violates a fundamental moral norm but the second does not; the first is an act of killing, the second is an act of defense.

Again, this may seem counter-intuitive but we can test this. Suppose that our soldier advances and some minutes later reaches the prone body of the enemy he has successfully shot. The enemy soldier is alive, conscious but incapacitated. What is our soldier to do? If his intention really is to cause the death of the enemy and this intention is legitimate, then he would act properly to fire again at short range and ensure the death of his enemy. On the other hand, if we believe (as I hope we do and as I hope we train our soldiers to believe) that the wounded and incapacitated enemy is no longer a legitimate target for our deadly force, then his death was never really the soldier’s intention at all. His intention was defensive; the death or incapacity (or for that matter, the genuine surrender of the enemy) all accomplish this goal and no further deadly action is justified.
This analysis hinges on understanding that to intend a goal and to choose and will a means to that goal are distinct elements of a properly human action. But, again, one’s intention determines what one is doing in acting.

As discussed above, on the NL account a complete human action requires a legitimate goal, sound means, and appropriate circumstances for it to be morally good; failure in any of these categories results in a morally bad act. This means we have to give some brief attention to issues of necessity and proportionality
The NL theory of action sees individual human actions as typically parts of a larger project, where means and ends are “nested” or oriented together in service of an ultimate goal. For example, a student studies for an exam in order to pass the exam in order to complete the course in order to fulfill a requirement for a degree in order to receive the degree in order to enter a profession in order to secure an income and a comfortable life. The student’s ultimate goal is a productive and happy life (or at least parents comfort themselves with this thought) and his actions in college are reasonable if they are oriented to that end. But note here that the goal of one action may serve as a means to another end. Of course, there must be an ultimate end; in the case of combat the ultimate end is the restoration of a just peace.
With this in mind, we can consider any military action in terms of whether the goal of the action is necessary and whether the means employed are proportionate. Very generally, the goal of the action is necessary if it serves the ultimate end of a just peace and if failure to accomplish this goal would make it impossible or more difficult to achieve peace. It is unnecessary if its omission or failure would have no significant impact on the course of the war. The means are proportionate, in general, if they are not too costly, too damaging, too dangerous (force protection issues), too harmful to non-combatants, and so on. Necessity and proportionality are, in any event, matters of judgment not strict calculation and in every instance right intention is assumed.
When May Military Personnel Be Attacked in War?

From a NL perspective, where attack is justified on grounds of defense, it seems to me that it is not unjust for members of the armed forces of one nation to attack with deadly force the members of the armed forces of a nation with whom it is at war—but I think there are some important qualifications to this. It is not the case that enemy soldiers simply forfeit their rights not to be attacked or that they surrender their human dignity by wearing a uniform.
 If they are justly subject to deadly attack, it is because they are participants in a project hostile to the well-being of the attacking nation, which nation may justly defend itself, and because it is reasonable to assume that they will not be deterred from their project with anything less than deadly force.
 Similarly, persons who are technically civilians but who participate in the hostile project by offering direct and substantial cooperation are also subject to attack.
 In every case, persons subject to attack are so subject because of their actions or roles, not because of their personal support for the hostile project or culpability for past actions.
Some of the qualifications to this principle are obvious and well-known. Persons, whether in uniform or not, who are incapable of active participation in the hostile project are not justly subject to attack since there is no need to defend against them. This includes prisoners of war, the sick and wounded, combatants who surrender, and perhaps others. But since the key qualification is the need for defense, most civilians and some military personnel will be more or less immune from direct and deliberate attack.

An obvious example among the military are medical personnel and chaplains. These people derive their immunity from a commitment not to bear arms in combat.
 But other members of the military, if they make the same commitment, also enjoy the same immunity. Perhaps this should include JAG officers or others who do not engage in combat or provide direct combat support.
Because a defensive war is opposition to the hostile project of another nation (and not merely resistance to a raid or a limited battle), persons who are active participants or cooperators in the hostile project, whether they are engaged in this activity at a particular moment, are subject to attack. So, an encampment or a military base may be attacked even when the soldiers are asleep. But considerations of necessity and proportionality can come into play in other situations.

For example, it seems to me that soldiers whose situation is such that they cannot more or less immediately be brought into active participation in the larger hostile project ought to be (temporarily at least) immune from direct attack. This might well include soldiers in training, soldiers on leave, and soldiers who might be ill but not really incapacitated. As I have said before, the mere fact that they are in uniform, regardless of the circumstances does not make them subject to attack.

Finally, it also seems to me that there are important post-bellum considerations that ought to play a role in determining, in practice, who may be attacked and who should not. Since the goal of military activity is the restoration of a just peace, any action, however, useful in the short term, that creates unnecessary bitterness and resentment that will serve as an obstacle to that peace ought to be avoided.
In sum, on the NL tradition the distinction between combatants and noncombatants is valid and critical. The foundation for this liability to be attacked is neither expediency nor culpability but rather the right of defense. Assuming the appropriate conditions are satisfied, combatants may be subject to direct and deliberate attack with deadly force. However, not all persons in uniform are combatants nor are persons who are combatants always and everywhere subject to attack.
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� For example, the question of the guilt or innocence of combatants or the question of the moral equality of enemy soldiers are not as important in some frameworks as in others.


� I am indebted to many sources for the treatment of natural law theory in this section but particularly to John Finnis, “Foundations of Practical Reason Revisited.” American Journal of Jurisprudence 50 (2005) 109-131, and Robert P. George, “Natural Law.” Harvard Journal of Law and Public Policy 31 (2008) 171-196.


� See MacIntyre, After Virtue, p 52.


� In the NL tradition, in sharp contrast with utilitarianism, some kinds of choices are always incompatible with the integral fulfillment toward which human activity ought to be oriented and therefore it will be possible to articulate exceptionless moral norms or absolute negative prohibitions. No set of consequences, for example, could make morally sound a deliberate choice to kill an innocent person, to rape a woman or to torture a child. 


� Categories of basic goods include life and health, beauty, action (as opposed to passivity), truth, harmony (within oneself), and friendship (or harmony with others). These basic goods are incommensurate, which is to say that no common scale exists on which they can be measured against one another. For a fuller explanation of the idea of basic goods and the role they play in practical reasonableness, see John Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980) 87-99.


� Consider the analogy with human nutrition. Because human beings are animals of the kind we are, we all require a minimal set of nutrients to support our health. We share these nutritional requirements with all human beings but the foods we eat to satisfy these requirements can vary enormously. A healthy diet will include an effective integration of all of the nutritional requirements—anything excluded will eventually undermine the health of the individual—but one can imagine that in principle every human person could assemble a unique diet to achieve this integration.


� The same principle is formulated somewhat differently by Plato, “It is better to be sufferers of great wrongs and crimes than to be doers of them” (Letter VII, 335b) and by St Paul, to the effect that one may not do evil that good may follow (Romans 3.8).


� On the classical account, persons may be virtuous, imperfectly virtuous, or vicious. Imperfectly virtuous persons may sometimes choose well but are not able to do so consistently and, indeed, their inability to choose well also inhibits their capacity to recognize the goodness of the choices available to them. Vicious persons are deeply (though not irreversibly) trapped by a set of disintegrated and disordered desires, fears, and inclinations. They are rarely able to choose well and recognize the good only with great difficulty. Virtuous persons, on the other hand, are able to choose well with ease and thereby also able to instantiate the good of action in their lives.


� Natural law theory embraces the ancient distinction between making (which is imposing order on realities outside the person) and doing (which is ordering the actions of the person himself/herself).


� A colleague of mine is fond of this example: Imagine an impatient nephew who shoves his wealthy and elderly aunt in front of an oncoming bus. And imagine, too, a heroic bystander who thrusts her out of the path of the bus. Described objectively, both men were pushing an old lady around but of course our moral evaluation of each act must be entirely different.


� Not all acts of human beings are properly human acts. A properly human act is voluntary and intentional while many things a human person does may be subconscious or unreflective.


� The old Latin phrase expressing this principle is “Bonum est integra causa, sed malum ex quocumque defectu.” This may be roughly translated as “Goodness arises from a wholeness of causes but evil arises from any sort of defect.”


� Most of the literature focuses on the use of deadly force but the same rationales would apply, by and large, to the use of less-than-lethal force against persons and to the use of damaging and destructive force against property.


� I do not mean to suggest that individual choices with respect to the war are simply irrelevant but rather that the choices that matter have to do with placing a person into a particular relationship within a belligerent society.


� I understand that war in the 21st century may well entail conflict in cyberspace and perhaps in other purely technical arenas. For lack of a better expression, I wish to include all of this within the concept of “force of arms.”


� It may be the case that an individual writer will, at one point or another, offer explanations in two or even all three categories for different groups of people.


� The justification commonly offered for the bombing of Hiroshima and Nagasaki, to say nothing of Tokyo, Dresden and other cities, falls into this category. But so, too, does the claim that definitions and rules about non-combatant immunity are nothing more than conventions intended to minimize overall killing and destruction in war. The immunity of non-combatants (however they may be defined) is understood in such a context not as morally obligatory but as expedient. It is in this sense that I understand George I. Mavrodes, “Conventions and the Morality of War,” Philosophy and Public Affairs 4.2 (1975) 117-131.


� See, for example, Judith Lichtenberg, “War, Innocence and the Doctrine of Double Effect,” Philosophical Studies 74 (1994) 347-368. Lichtenberg rejects the distinction between intending and foreseeing deaths and concludes, page 365: “Where the end is sufficiently important and no other means are available, we may sometimes kill the innocent.” In stating this she is carrying to a logical conclusion the discussion of Supreme Emergency in Michael Walzer, Just and Unjust Wars, 4th ed., (New York: Basic Books, 2006) 251-268.


� Richard J. Arneson, “Just Warfare Theory and Noncombatant Immunity.” Cornell International Law Journal 39.3 (2006) 663-688. Arneson considers several grounds for justifying attack but is willing to consider culpability (e.g., support for the war) as a foundation for liability to be attacked.


� See Jeff McMahan, Killing in War, (Oxford: Oxford University Press, 2009). McMahan holds that the foundation for attack in war is “moral responsibility,” which he distinguishes from guilt or culpability, pp 34-35 and passim. While he may object to being included among those who regard a just attack as a form of punishment, it seems to me that since he rejects both expediency and legitimate defense as a foundation, he must regard an attack as a sort of deserved harm, which I suggest falls broadly into the category of punishment.


� See, for example, a thoughtful discussion: Dan Zupan, “The Logic of Community, Ignorance, and the Presumption of Moral Equalty: A Soldier’s Story.” Journal of Military Ethics 6.1 (2007) 41-49; Jeff McMahan, “Collectivist Defenses of the Moral Equality of Combatants.” Journal of Military Ethics 6.1 (2007) 50-59; and Roger Wertheimer, “Reconnoitering Combatant Moral Equality.” Journal of Military Ethics 6.1 (2007) 60-74.


� See, for example, Elizabeth “War and Murder,” in Ethics, Religion and Politics; The Collected Papers of G.E.M. Anscombe, vol. 3 (Minneapolis, MN: University of Minnesota Press, 1981) 51-61.


� One challenge for ethicists who regard attacks as defensive is to define clearly (that is, in an operationally useful way) what substantive collaboration means and what roles belong to this category.


� Thus, a just ruler might intervene militarily in the affairs of another society if the ruler of that second society were wrongfully abusing his people and the just ruler sought to vindicate their rights by punishing the unjust ruler, i.e., by forcefully removing him from his position. Or a misbehaving prince might justly be punished by attacking him or his army as if he were a private person (and thus it would be a punitive action though not a war between societies). But problems remain even with these narrow understandings.


� This was a question raised in connection with prosecutions for war crimes after the Second World War. There is no question that German and Japanese leaders were guilty of wicked acts fully deserving of punishment (and not only the Germans and the Japanese) but by what authority did the Allies try persons over whom they were not sovereign?


� I do understand that individual civil leaders and military commanders can have motivations for their actions that have little to do with defense. Sherman marching through Georgia and LeMay bombing Japanese cities surely thought that what they were doing was principally expedient. One motivation for the British bombing of German cities was revenge for the German bombing of English cities, to say nothing of the Soviet destruction of Berlin. Nevertheless, the majority of our public explanations and the deep rationale of our strategies remains defensive.


� This distinction is of more than academic interest since it matters very much whether we are training soldiers to be killers or to be defenders. I am reminded of a presentation given at JSCOPE about ten years ago on a related topic. See Peter Kilner, “Military Leaders’ Obligation to Justify Killing in War.” JSCOPE 2000.


� That is, either murdering or rescuing when pushing an old lady around.


� See, for example, Walzer, Just and Unjust Wars, p 136. Walzer does not suggest that soldiers lose their human dignity by entering the armed forces but he does suggest that they forfeit their right to immunity from attack.


� Were it ever the case that the army or navy of a belligerent nation would immediately surrender or cease its hostile project merely upon the threat of armed force, then of course the use of deadly force would fail the test of proportionality and be immoral.


� Determining which civilians qualify as combatants in this category, which means determining what is direct and substantive cooperation, must be a matter of judgment. At times it may be difficult to make the distinction in practice but this does not mean that the distinction is invalid.


� I suggest, though, that if medics or chaplains were prepared, in combat situations, to “pass the ammunition” then they are contingent combatants (just as clerks and cooks may be contingent combatants) and may be subject to attack, even before they touch a weapon.
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