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Our current military engagements in Iraq and Afghanistan have forced military commanders and their civilian leaders to revisit many of the widely accepted rules that have defined what constitutes just combat. While the Army and Marine’s revised counterinsurgency doctrine has developed guidelines for how to engage an enemy that fails to comply with the laws of war and our understood customs in combat (Department of the Army 2006, 268), and former counterinsurgencies are being studied closely to learn how best to counter this particular type of opponent 


(Metz and Millen 2004; Nagl 2005; Long 2006; Rabasa, Warner et al. 2007; Marston and Malkasian 2008) ADDIN EN.CITE , sustained moral reflection is needed concerning how the U.S. military can effectively and ethically defeat an insurgency that hides amidst a civilian population.

The concerns are real: Our accepted interpretation of just warfighting (known as jus in bello, or just conduct in war) prohibits ‘total war’, or a war that focuses the entire force of the state against the entire population of the enemy because it destroys noncombatant immunity and enlarges the battlefield to include the political, social, and economic spheres.  To characterize their actions in combat as just, troops must demonstrate restraint by restraining their use of lethal force to combatants and military targets alone.  When wars are purely kinetic, this approach to just warfighting makes sense. It breaks down in counterinsurgency.  

Counterinsurgency is characterized by both a proliferation of targets, to include the entire population, which serves as the conflict’s strategic center of gravity, and a proliferation of the tools of warfare, to include the political, economic, and social elements necessary to win the population’s support for the government rather than the insurgency. The proliferation of targets and tools results in an expanded battlefield that leaves the population no opportunity to escape from the conflict.  

Does this universalization of the battlespace make counterinsurgency a Total War, rendering it inherently unjust? The purpose of the just war tradition is to limit the pains of war by fighting within accepted restraints. Given its proliferation of targets and tools, is it possible to fight a limited counterinsurgency?

Most people have focused on the strategic dimension of this question – is it possible to win in Afghanistan with the limited resources and political will the United States has dedicated to the mission? The ethical dimension is equally pressing. If counterinsurgency requires universalizing the battlespace so there is no place for noncombatants to live unmolested by the conduct of war; if it requires targeting those noncombatants – even with nonkinetic means – to achieve core war aims; and if it requires utilizing the entire spectrum of the tools of statecraft to defeat the enemy, then one can make a credible case that counterinsurgencies are inherently totalizing and therefore inherently unjust. Not only will the United States fail in its strategic effort to win a limited counterinsurgency; it will fail in its ethical attempt to restrain itself in this nonconventional type of combat.

While a concerning possibility, this paper develops an alternative approach to evaluating counterinsurgencies that identifies appropriate restraints that are both justifiable and effective in restraining counterinsurgent behavior.  By viewing counterinsurgencies as rights-vindicating and welfare-restoring counterinterventions, it becomes possible to craft appropriate limits on legitimate actions. This requires revising how we view noncombatant immunity and calculate proportionality. Additionally, it extends a previously ignored positive obligation to civilian counterinsurgents to do the bulk of the heavy lifting required to vindicate the rights and restore the welfare of the population. Claiming a lack of resources and manpower is not sufficient to absolve them of this obligation.

This paper will develop this argument in the following three sections: the following section will examine the intent behind the restraints placed on the just conduct of war; the next section will examine how counterinsurgency differs in the proliferation of targets and tools and what this means for maintaining traditional restraints on just conduct in war. The conclusion will provide guidelines for how these restraints translate into practical behavioral guidance for the service members conducting street patrols and the USAID workers transforming local economies.
The extent of on-going U.S. involvement in counterinsurgencies warrants an extended examination of our ethical commitments and constraints. The unsettling conclusion is that counterinsurgencies may be inherently universal wars that deny the ability to honor the principles of discrimination and noncombatant immunity. When all facets of society – military, political, economic, and social are reoriented for the purpose of defeating the insurgency then the population has nowhere to exist hors de combat. Even if not targeted directly with the use of lethal force, all residents of the country become direct targets of the counterinsurgency through potential resettlement, development programs, psychological operations, and political reorganization. This calls into question fundamental commitments concerning the just conduct of war. On an intuitive level we know these types of wars must be fought, so we must find a way to do so honorably. This paper is an effort to that end.

Just Conduct in War
Our contemporary understandings of when and how it is just to fight wars have evolved over centuries. Warriors as far back as Sun Tzu found themselves concerned with the costs of protracted conflict and the treatment of enemy captured (Tzu 2004). Today it is broadly agreed among scholars, theologians, and state leaders that the justice of war may be broken into three phases – jus ad bellum (the just entrance into war), jus in bello (the just conduct of war), and jus post bellum (the just settlement of war). 

Jus in bello criteria governing the just conduct of war are as dearly held (Kahl 2007). The just conduct of war centers on discriminating between combatants and civilians, refraining from targeting noncombatants in battle, and ensuring that the collateral damage done by battle does not outweigh the legitimate military objective. These criteria are codified in international law through the Geneva Conventions and domestically in the Uniform Code of Military Conduct. While the decision to wage war is solely the responsibility of the sovereign head of state, the responsibility for complying with the rules of war fighting rests on the military commanders charged with prosecuting the war and the individual officers and service personnel charged with conducting military operations.  
The purpose of following just war principles is to limit the scope and pain of war, which as Michael Walzer points out, “is hell even when the rules are observed, even when only soldiers are killed and civilians are consistently spared” (Walzer 2006, 30). In fact, “War is so awful that it makes us cynical about the possibility of restraint, and then it is so much worse that it makes us indignant at the absence of restraint” (Walzer 2006, 46). It is with ambivalence concerning our ability to constrain the horrors of war that we commit ourselves to these restraints; it is our way of saying that we are both justified to use lethal force against another people and aware of the price that people will pay for our pursuit of justice. 

An understanding of limited war, then, contains two related elements: “(1) a specific justification for sometimes killing another human being; and (2) severe and specific restrictions upon anyone who is under the hard necessity of doing so” (Ramsey 2002, 144). These restraints are what allow soldiers “to distinguish their life’s work from mere butchery” (Walzer 2006, 45).

Restraints on the use of lethal force are binding, regardless of whether the enemy honors them. The Geneva Conventions concerning the treatment of combatants and noncombatants during wartime bind states to comply with their rules of war fighting regardless of whether their adversary does the same.
 Insurgents who target civilians or attempt to pose as civilians do not absolve a state’s responsibility to discriminate between combatants and noncombatants and afford special protection to noncombatants even at the cost of speedy military progress. Likewise, the use of disproportionate attacks by the enemy does not absolve a state’s requirement to respond proportionately itself.

How COIN Is Different

Counterinsurgency poses a unique dilemma for those committed to fighting a limited war. While conventional war focuses military actors and means against military targets, counterinsurgencies are characterized by the proliferation of targets, tools, and actors (Department of the Army 2006, 1-1).  This is because the population determines counterinsurgents’ success or failure. Ignore the population and the insurgents win – civilians provide protection and material support that are essential to insurgents’ victory. Attack the population and the insurgents win – targeting them with the same military tactics applied to the insurgents merely serves to alienate the population and increase support for the insurgency. Win the support of the population and the insurgents lose – without the material support, cover, and legitimacy provided by the population, the insurgents cannot survive (Walzer 2006, 184).  Even if the counterinsurgent does not kill noncombatants indiscriminately, in order to win he must target the institutions that comprise the foundation of community life; there is no space within society that falls hors de combat.

Successful counterinsurgency warfare requires the use of political, social, and economic means to isolate the insurgents from the population and destroy their ability to challenge the government. While contemporary counterinsurgency specialists accept this view, winning ‘hearts and minds’ requires an expansion of the ‘battlefield’ to include political, social, and economic spheres of social life traditionally viewed as outside the realm of warfighting.  According to Elliot Cohen, in counterinsurgency, “The battlefields were webs of social life, and not just along jungle trails or dried riverbeds” (Cohen 2006, viii). All of society becomes the subject of counterinsurgency; nothing is protected.  The totality of both the state and society become legitimate tools of warfare. This universalization of the battlespace is the opposite of limited war, even if it is less lethal than traditional conceptions of total war.
Traditional conceptions of total war center on the state mobilizing all its resources for the complete destruction of the enemy (Walzer 2006, 23-25; Bell 2007, 7). Counterinsurgencies fought by outside powers rarely require this type of mobilization on the part of the external state; one would not argue the United States has mobilized American society fully for its engagements in Iraq and Afghanistan. They do require the universalization of the conflict within the target population; Afghanistan and Iraq have been consumed as nations by their insurgencies.  All aspects of the populations’ lives have become the legitimate focus of the counterinsurgency. In this sense they are no longer the ‘forces-counter-forces’ approach to fighting that characterizes limited war (Ramsey 2002, 146).  Rather, counterinsurgency ‘enlarges the target’ to “include the whole of civil society in order to get at their leaders and fighters.” While an advocate of counterinsurgency, Paul Ramsey has labeled this type of “people-counter-people warfare … wholly unjust” (Ramsey 2002, 146).
The following section examines the proliferation of targets that occurs in counterinsurgency by outlining traditional restraints placed by war fighters on the use of lethal force, then investigating how those restraints are challenged in counterinsurgency. Specifically, collocation of insurgents and civilians undermines the counterinsurgents’ ability to target insurgents exclusively; the participation of civilians in traditional combat and support roles provides potential justification for targeting them with lethal force; and the designation of the population as the strategic center of gravity renders them the necessary target of non-kinetic tools of counterinsurgency. The three factors contribute to a substantial enlargement of the battlespace when compared to conventional warfare. This trend is particularly notable given the heightened attention counterinsurgents have given recently to restraining their reliance on lethal force.
Proliferation of Targets
The laws of war have clear rules on who may be targeted in combat. The motivation for these restraints is a desire to isolate fighting and the destruction it causes to those actively engaged in war fighting.   Jus in bello principles hold that war fighters must discriminate between combatants and noncombatants and may target their non-prohibited weapons against combatants only. It is never permissible to target noncombatants intentionally, though it is morally excusable when noncombatants are killed as the unintentional consequence of an otherwise legitimate military action, provided the action was proportionate to the end sought.
 In English this translates to mean that while targeting civilians and overkill are wrong, the inadvertent killing of civilians is simply an unfortunate consequence of war.

Counterinsurgency challenges this norm in three ways. The obvious challenge is that it becomes difficult, if not impossible to discriminate between combatants and noncombatants in counterinsurgency because the insurgents hide among the population.  This leaves the counterinsurgents with the dilemma of prosecuting the counterinsurgency, knowing they will also target noncombatants or refraining from targeting noncombatants, knowing the will not be able to eliminate the insurgent threat. This dilemma is at the heart of the current debate surrounding General McChrystal’s rules of engagement in Afghanistan.  A more fundamental challenge is determining whether individuals who would be extended noncombatant protection traditionally, such as government civilians or contractors may be considered legitimate targets, or whether they may be killed only incidentally (like that poor janitor who seems to find himself on the business end of a midnight bomb strike in every explanation of the doctrine of double effect ever written). 

The most fundamental challenge faced in counterinsurgency is that the population itself becomes a necessary target. As the strategic center of gravity for both the insurgents and the counterinsurgents, each side targets the population with competing political, social and economic tools of influence. While these tools hopefully result in no noncombatant deaths, they often have the effect of changing the communities they target in significant ways.  This section lays out the three ways in which targets proliferate in counterinsurgency and analyzes what this means for the just conduct of war.

The commitment to noncombatant immunity is grounded in the premise that civilians do not forfeit their right to life simply because their governments have chosen to wage war. They are seen as being innocent of the state’s war making.  This serves as one of the moral differences between soldiers and civilians. Soldiers have no presumptive right to life – the conduct of their profession eliminates it. This is why killing a soldier in the legitimate conduct of war fighting is not murder, while killing a solider in cold blood is. Unless a civilian acts as a soldier by participating materially in the conflict, she never looses her right to life, regardless of her proximity to the battle. 

Legally, this sentiment has been codified in the Hague Conventions of 1907, which prohibited “the killing and wounding treacherously" of those not participating in conflict, and in the Geneva Conventions, which defines noncombatants in its “Common Article Three” – the article common to each of the Conventions. Common Article Three defines noncombatants as, “Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed 'hors de combat' by sickness, wounds, detention, or any other cause.” What does this mean in practice? Noncombatants “shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.” 

It is not merely that noncombatants retain their literal right to life in times of war; they retain their right to live unmolested by conflict – they retain the right to their livelihood. Any action that intentionally targets noncombatants’ ability to live their lives normally violates noncombatant immunity. Forced detention, curfews, curtailment of speech and other denials of individual autonomy all fail to honor the distinction between combatants and noncombatants and fail to honor the norm of noncombatant immunity.

This is why the American military refrains from targeting religious centers, museums, hospitals, schools, etc. One could conceive of attacking any of those facilities in a way that would eliminate civilian casualties (attack the museum at night when it is empty, for instance). Yet these facilities are among the most difficult targets to clear, even when the enemy uses them as a base from which to launch attacks. Why? Because targeting them is seen as targeting the people. Regardless of the literal harm (or lack thereof) that may be done to a civilian population, this action is seen as wrong. If the original understanding of noncombatant immunity stems from the status of an individual and a common acceptance that her rights to life and livelihood is not forfeited in times of war, then the ‘no harm no foul’ principle still fails to honor the norm of noncombatant immunity, though it may pass the test of proportionality (O’Donovan 2003, 43; Kaufman 2007).  While it may be good to minimize actual harm to noncombatants, it is not better than honoring their status as noncombatants.

In conventional wars, militaries have been able to honor noncombatant immunity (or at least were undeniably clear they were violating it, as in the Dresden bombings, Tokyo fire bombings, etc.) because they could discriminate between combatants and noncombatants. Those who it is legitimate to target are identified in the Hague and Geneva Conventions as “1) that of being commanded by a person responsible for his subordinates; 2) that of having a fixed distinctive sign recognizable at a distance; 3) that of carrying arms openly; 4) that of conducting their operations in accordance with the laws and customs of war.”
  As decolonialization intensified following World War II, these constraints were loosened to focus on carrying arms openly and respecting the laws and customs of war. This is why unofficial groups like the Kosovo Liberation Army and Northern Alliance have been viewed as legitimate combatants under international law (the KLA had a clear insignia its members wore on their arms, but lacked a clear command structure and the Northern Alliance lacked the distinctive sign). 

Targeting Insurgents
In the counterinsurgencies the United States fights today, discrimination becomes difficult if not impossible. Its adversaries lack all of the determining criteria for combatants (they likely have a command structure, but it is difficult to identify). Because of this, it is hard for counterinsurgents to identify who is a combatant, and who is simply a fighting-age male in the area of insurgent activities.

The challenge becomes determining who the counterinsurgent may try to kill, and who he must avoid targeting. One line of argument, advanced most forcefully by Paul Ramsey, argues that through their efforts to hide among the population, the insurgents themselves and those individuals who are sympathetic to or cooperative with the insurgents are morally responsible for enlarging the population that may be targeted legitimately, not the counterinsurgents (Ramsey 2002, 435). Counterinsurgents are simply operating within a military environment that contains the enlarged target area and are not then culpable for failing to discriminate between combatants and noncombatants.
  Because of this, they have no obligation to take special care to avoid targeting noncombatants if indistinguishable from insurgents.

Richard Arneson pushes the point further, arguing that civilians carry a responsibility for carving out their own noncombatant position by withdrawing from areas where the insurgency is being fought, passing intelligence on to the counterinsurgents, and providing other assistance to those battling the insurgents. “If civilians support an unjust guerrilla warfare effort, they may be culpable for doing so, and culpability may erode the moral of traditional noncombatant immunity” (Arneson 2006, 118). While this line of argumentation lies in stark contrast with the one adopted by the Commanding General in Afghanistan, it raises the possibility that the inability to discriminate between combatants and noncombatants reduces counterinsurgents’ responsibility to refrain from targeting noncombatants.

Targeting Civilian Combatants?
Arneson’s point also highlights a problematic double standard implicit in many such arguments. While Arneson is comfortable revoking complicit civilians’ right to noncombatant immunity when writing about the citizens of another country, his position would logically extend to the American government officials and contractors who support and actively conduct kinetic aspects of counterinsurgency campaigns. The American media and public responded with outrage when four CIA officials were killed at Forward Operating Base (FOB) Chapman in late December 2009.  While not meeting the legal requirements of combatancy, they do meet Arneson’s standard for complicity – even if none of the killed engaged in direct action (or ever carried a side arm for protection), they were involved in the intelligence gathering that enables coalition military to conduct kinetic operations.  By Arneson’s definition, intelligence officers provide combat support and therefore may be targeted directly by the insurgents. Humam Khalil Abu-Mulal al-Balawi’s attack could be considered a legitimate act of war if one extends the definition of combatancy to all those on FOB Chapman for their supporting roles in the conflict.

While one may be able to stretch the definition of combatancy to include civilian government officials engaged in combat support, the current conduct of counterinsurgency requires we likewise contemplate whether this definition can reasonably be extended to civilian contractors such as Blackwater employees who participated in “raids overseen by CIA or special forces personnel” (Smith and Warrick 2009; Risen and Mazzetti 2009b), those who assembled and loaded the Hellfire missiles used by Predators to strike at Taliban and al Qaeda targets in Afghanistan and Pakistan (Risen and Mazzetti 2009a), or the two Blackwater security guards killed in the attack on FOB Chapman.

It seems easy enough to accept insurgents targeting those contractors who are armed and actively trying to kill them. Those supporting the Predator systems are also trying to kill insurgents, though indirectly, and so might plausibly be considered legitimate insurgent targets. Those civilian contractors whose sole purpose is to defend the FOB (and target the insurgents neither directly nor indirectly, unless first attacked), would traditionally not be considered legitimate targets, though they would be if Arneson’s conception of legitimate targets are accepted. If complicity is extended to any who support the broader ‘war effort’, including the provision of food and other supplies, then potentially the civilian aid workers who assist in the economic and political reconstruction efforts that provide the main effort of counterinsurgency could likewise be targeted legitimately. 

There are those who prefer a more ‘kinetic approach’ to counterinsurgency – labeled the ‘Cointras’ in U.S. military circles (Peters 2009; Gentile 2009).  While they would likely not accept the targeting of U.S. or international aid workers by enemy forces, they would generally accept Arneson’s argument that support of the insurgency constitutes complicity and, by extension, loss of noncombatant immunity. This logic has been adopted by the Taliban and al Qaeda in Afghanistan. The implication of this approach is a significant growth of the number and types of individuals who may be targeted with lethal force. 

Targeting the Population
Those who reject the kinetic approach in favor of the population-centric, “Hearts and Minds” strategy (the ‘Coindanistas’ in the current debate) tend to highlight one of their main advantages as the fact that they avoid this enlarged target area, and therefore stand a greater chance of winning the population’s allegiance – the key to success in counterinsurgency. They are correct with respect to lethal force. Still, their non-kinetic tools of counterinsurgency enlarge the battlespace by increasing the number of ways individual civilians can be influenced by the war. Tactics may vary in conventional warfare, but they generally focus on applying the use of lethal force to an enemy in an effort to corrode and ultimately defeat its capacity and/or will to fight. The enemy’s center(s) of gravity
 are identified and force is applied against their critical vulnerabilities.  Diplomacy, economic sanctions, information operations, etc. (non-kinetic elements of state power, or the DIE of the DIME construct),
 may support the military’s actions, but lethal force serves as the main effort. This is simply not true in counterinsurgency. As General McChrystal has stated clearly in his Tactical Directive issued July 2, 2009 and his Commander’s Initial Assessment issued August 30, 2009, the population is the strategic center of gravity in counterinsurgency (ISAF 2009; McChrystal 2009, 2-4). This means that the main effort of American troops in Iraq and Afghanistan is to sever the relationship between the insurgents and the population (as the insurgents’ source of strength) and strengthen the relationship between coalition forces (specifically host nation troops) and the population. 
Because the population is the strategic center of gravity, the counterinsurgents’ main effort is targeted at those who do not participate materially in the armed portion of the conflict. This main effort consists of the governance, social, rule of law, and economic development programs targeted at the population to strengthen the people’s acceptance of the government and weaken their acceptance of the insurgency.  The counterinsurgents’ main effort is non-kinetic, but it still targets noncombatants intentionally in a way that includes them in the overall conduct of war. To the extent the population has not consented to have its rights constrained in this manner, these programs violate noncombatant immunity in the same way as does bombing an empty museum at night. 

Likewise, those individuals who undertake political, social, and economic reform of the population potentially may be defined as complicit in precisely the same way Arneson defines the population, even among those who reject the kinetic approach to counterinsurgency. They are, in fact, combatants; they are simply combatants using non-lethal tools of warfare. The following section explores this evolution of war fighting by examining how seemingly beneficial, non-kinetic tools of warfare universalize the battlespace in a way that raises significant moral concern for those who seek to limit the scope of war.

Proliferation of Tools
Traditionally, the military has divided warfighting into phases: Phases 0-II evolve from the prevention of conflict to the buildup and deployment of combat troops; Phase III comprises major combat operations (what we think of as ‘war’); and Phase IV constitutes the period following the cessation of major combat operations when the focus shifts from defeating the enemy’s will to fight to providing post-conflict stability and reconstruction. This division does not fit the reality of counterinsurgency.  The political, economic, and social programs that are normally constrained to Phase IV operations become the main effort in counterinsurgency. To put it another way, Phase III and Phase IV not only occur simultaneously; they are inherently interlinked. Economic development, the rule of law and the delivery of social services become the tools of this type of warfare, even more so than hunting and killing insurgents. This section will examine the legitimacy of targeting noncombatants with non-lethal means as part of a counterinsurgency, arguing for the application of proportionality to non-lethal as well as lethal tools of warfare.  If a counterinsurgency is conceived and conducted as a counterintervention, these non-kinetic tools of warfare may be acceptable. If they are employed for the benefit of the counterinsurgents, rather than the population, they become an illegitimate totalizing of the war effort.

Intuitively, it is easy to accept the governance, rule of law, development, justice, health and education programs that serve as the bread and butter of the hearts and minds approach to counterinsurgency as good.  They provide the population with the basic services that lay at the heart of the government’s responsibility to its citizens. These programs help the government fulfill its end of the social contract; how could they be seen as morally wrong?

This paper does not argue that the political, economic, and social programs that form the basis of effective counterinsurgency are wrong; it simply points out that our understanding of jus in bello constraints concerning discrimination, noncombatant immunity, and proportionality fail to grapple with the fact that these tools are tools of warfare and must be wielded in the context of restraint.

Why? Because it is not enough simply to spare noncombatants’ lives, they maintain the right to their livelihood as well.  The proliferation of the tools of counterinsurgency exists because strategists accept that no military strategy exists to successfully defeat an insurgency 


(Nagl 2005, 28-30; Kilcullen 2006-07; Gompert and Gordon 2008, 62-66) ADDIN EN.CITE . Successful counterinsurgency requires political, economic, and social elements to persuade the population to support the government rather than the insurgency. This expanded battlefield means there is no place where the population can escape from the conflict.  It is not simply that counterinsurgents refrain from targeting noncombatants with their weapons; they target them with curfews, street patrols, reorganizing governing councils, and economic payments. The implication of this proliferation of the tools of counterinsurgency is that while civilians may not be targeted with lethal force, every facet of their lives individually and collectively becomes the necessary targets of counterinsurgency. The institutions that comprise the foundation of community life become the focus of counterinsurgency efforts to win the hearts and minds of the population. There exists no space outside the battlefield for civilians to escape.  

Conclusion
What does all this tell us about the hopes of waging a limited counterinsurgency? A few avenues exist that can limit the use of non-kinetic tools of counterinsurgency to constrain the battlespace and focus the actions of counterinsurgents to reduce the number and types of legitimate targets.  In terms of limiting the non-kinetic tools of counterinsurgency, the principle of proportionality holds the soldiers should use no more lethal force than is necessary to achieve the military objective sought.  If counterinsurgency extends the battlefield to include social, political, and economic means of warfare, then proportionality should extend to cover these tools as well. Only as much disruption to these facets of civil life should be allowed as is necessary to deny insurgents control of the state. Any more should be refused.  This might allow for street patrols and the training and equipping of local civil guard forces. It would arguably not allow for the application of gender quotas to the election of public officials or the privatization of the country’s publically held companies.  

Restraint in this way would leave large aspects of community life untouched by the counterinsurgents. The population itself would be responsible for consenting to those programs that would contribute to its collective wellbeing, and the counterinsurgents would be responsible for enabling those programs to exist.  The population, not the counterinsurgent is responsible for calculating proportionality. Seen in this way, proportionate meddling with underlying community structures is acceptable only if the counterinsurgency can credibly be labeled a ‘counterintervention’ – a war fought on behalf of a population that cannot defend itself from attack. People are not stupid; they know immediately whether counterinsurgents view civil structures as mere tools of warfare to ‘win’ their support.  This mindset destroys any credible argument that local governing institutions are being built to serve the population. They clearly exist to serve the counterinsurgents. To be legitimate, the nonlethal tools of counterinsurgency must be used in the interest of the population, not the interest of the counterinsurgent, and the population is the logical agent to decide this question.

Conducting counterinsurgency as counter-intervention effectively would require a substantial increase in the number of civilian actors present to collaborate with the population and tailor programs that would actually reflect the people’s will for their communities.  If the main effort of counterinsurgency is non-kinetic, then the bulk of counterinsurgents must likewise be those actors not associated with the use of lethal force. It is understandable why the military has been the agent largely tasked with carrying out all facets of counterinsurgency. The military possesses resources unmatched by its civilian counterparts and can protect itself better against violent insurgents in a way most civilian aid workers and diplomats cannot.  Still, if the desire exists to maintain the distinction between lethal and nonlethal tools of warfare and restrain the definition of legitimate lethal targets to those who target lethally, then those who yield lethal force in counterinsurgency must not also yield the other tools of war.  Enlarging the number civilian actors to conduct traditionally civilian programs would be dangerous for those actors, but it – partnered with the refusal by military personnel to conduct non-combat missions – is the only way to stop the steady creep of combatancy.  While a military-heavy counterinsurgency may be justifiable in the initial days of an action, it is utterly indefensible following the initial insertion of troops.

The universalizing nature of counterinsurgency should concern contemporary ethicists.  A real tension exists between doing what is necessary to defeat an insurgency and allowing areas to exist outside the battlefield. On one hand it may be naïve to assume that conventional warfare has areas that exist hors de combat – economies are often destroyed, politics becomes wrapped up in the war efforts, and social cleavages weaken or solidify around the different warring factions. But in an important way counterinsurgency warfare is different. The counterinsurgent must force the local population into the conduct of the counterinsurgency through political, social, and economic pressure. This action is direct and intended, not an inadvertent consequence. Restraining that pressure to what the population would consent to as proportionate and reinforcing the firewall between lethal and non-lethal combatants are two avenues for preventing counterinsurgencies from slipping into total wars. 

(1907). Hague Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulations Concerning the Laws and Customs of War on Land.

(1949). Geneva Convention (III) Relative to the Treatment of Prisoners of War.

(1949). Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War.

(1977). Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977.

(2008). US Army War College Guide to National Security Policy and Strategy Carlisle, PA, Strategic Studies Institute.

Arneson, Richard (2006). “Just Warfare Theory and Noncombatant Immunity,” Cornell International Law Journal 39(3).
Bell, David A. (2007). The First Total War: Napoleon's Europe and the Birth of Warfare as We Know It Boston, Houghton Mifflin Harcourt.

Cohen, Elliot (2006). Forward. Modern Warfare: A French View of Counterinsurgency. R. Trinquier. Westport, CT, Praeger Security International.

Department of the Army, Headquarters (1956). Field Manual (FM) 27-10: The Law of Land Warfare Washington, DC, U.S. Government Printing Office.

------    (2006). Field Manual (FM) 3-24: Counterinsurgency. Washington, DC, U.S. Government Printing Office.

Drew, Dennis and Donald Snow (2006). Making 21st Century Strategy: An Introduction to Modern National Security Processes and Problems. Maxwell AFB, AL, Air University Press, 31-41.

Gentile, Gian (2009). “A Strategy of Tactics: Population-centric COIN and the Army,” Parameters 39(3): 5-17.
Gompert, David C.  and John Gordon (2008). War by Other Means: Building Complete and Balanced Capabilities for Counterinsurgency. Santa Monica, CA Rand Corp.

ISAF (2009). ISAF Tactical Directive (unclassified), released July 6, 2009. Accessed at www.nato.int/isaf/docu/official.../Tactical_Directive_090706.pdf, September 29, 2009.

Kahl, Colin (2007). "In the Crossfire or the Crosshairs," International Security 32(1): 7-46.

Kaufman, Frederick (2007). “Just War Theory and Killing the Innocent,” in Michael Brough, John Lango, and Harry van der Linden, Rethinking the Just War Tradition. New York, SUNY Press, 99-114.

Kilcullen, David (2006-07). "Counter-insurgency Redux," Survival 48(4): 111-30.

Long, Austin (2006). On "Other War": Lessons from Five Decades of RAND Counterinsurgency Research. Santa Monica, CA RAND, National Defense Research Institute.

Marston, Daniel and Carter Malkasian, Eds. (2008). Counterinsurgency in Modern Warfare. New York, Osprey Publishing.

McChrystal, Stanley (2009). Commander’s Initial Assessment (unclassified), August 30, 2009. Accessed at http://www.washingtonpost.com/wp-dyn/content/article/2009/09/21/AR2009092100110.html, September 29, 2009.
Metz, Steven and Raymond Millen (2004). Insurgency and Counterinsurgency in the 21st Century: Reconceptualizing Threat and Response Carlisle Barracks, PA, Strategic Studies Institute, U.S. Army War College.

Nagl, John (2005). Learning to Eat Soup with the Knife: Counterinsurgency Lessons from Malaya and Vietnam. Chicago, University of Chicago Press.

O’Donovan, Oliver (2003). The Just War Revisited. New York, Cambridge University Press.
Peters, Ralph (2009). “The Rules Murdering out Troops,” New York Post. September 24, 2009.

Rabasa, Angel, Lesley Anne Warner, et al. (2007). Money in the Bank: Lessons Learned from Past Counterinsurgency (COIN) Operations. Santa Monica, CA, RAND Corporation.

Ramsey, Paul (2002). The Just War: Force and Political Responsibility. Lanham, MD, Rowman & Littlefield.

Risen, James and Mark Mazzetti (2009a). “C.I.A. Said to Use Outsiders to Put Bombs on Drones,” The New York Times. August 20, 2009.

------    (2009b). “Blackwater Guards Tied to Secret Raids by the C.I.A., The New York Times, December 11, 2009. 

Smith, R. Jeffrey and Joby Warrick (2009). “Blackwater Tied to Clandestine CIA Raids,” The Washington Post December 11, 2009.  

Tzu, Sun (2004). The Art of War. New York, Westview Press.

Walzer, Michael (2006). Just and Unjust Wars: A Moral Argument with Historical Illustrations. New York, BasicBooks.

� See � ADDIN EN.CITE <EndNote><Cite><Year>1949</Year><RecNum>202</RecNum><Pages>Article 2</Pages><record><rec-number>202</rec-number><foreign-keys><key app="EN" db-id="swadw9t0pw2dt5e9azsx0v2gferxrsf2adee">202</key></foreign-keys><ref-type name="Legal Rule or Regulation">50</ref-type><contributors></contributors><titles><title>Geneva Convention (III) Relative to the Treatment of Prisoners of War</title></titles><dates><year>1949</year></dates><urls></urls></record></Cite><Cite><Year>1949</Year><RecNum>140</RecNum><Pages>Article 2</Pages><record><rec-number>140</rec-number><foreign-keys><key app="EN" db-id="swadw9t0pw2dt5e9azsx0v2gferxrsf2adee">140</key></foreign-keys><ref-type name="Legal Rule or Regulation">50</ref-type><contributors></contributors><titles><title>Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War</title></titles><dates><year>1949</year></dates><urls></urls></record></Cite><Cite><Author>Department of the Army</Author><Year>1956</Year><RecNum>203</RecNum><Pages>Chapter 2`, Section II</Pages><record><rec-number>203</rec-number><foreign-keys><key app="EN" db-id="swadw9t0pw2dt5e9azsx0v2gferxrsf2adee">203</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Department of the Army, Headquarters</author></authors></contributors><titles><title>Field Manual (FM) 27-10: The Law of Land Warfare</title></titles><dates><year>1956</year></dates><pub-location>Washington, DC</pub-location><publisher>U.S. Government Printing Office</publisher><urls></urls></record></Cite></EndNote>�Geneva Convention (III) Relative to the Treatment of Prisoners of War (1949), Article 2, Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949), Article 2, Headquarters Department of the Army, Field Manual (FM) 27-10: The Law of Land Warfare. (Washington, DC: U.S. Government Printing Office, 1956), Chapter 2, Section II.�


� This calculation lies at the heart of the ethical principle called the Doctrine of Double Effect, which argues “it is permitted to perform an act likely to have evil consequences (the killing of noncombatants) provided the following four conditions hold. (1) The act is good in itself or at least indifferent, which mean, for our purposes, that it is a legitimate act of war. (2) The direct effect is morally acceptable – the destruction of military supplies, for example, or the killing of enemy soldiers. (3) The intention of the actor is good, that is, he aims only at the acceptable effect; the evil effect is not one of his ends, nor it the means to his ends.(4) The good effect is sufficiently good to compensate for allowing the evil effect; it must be justifiable under Sidgwick’s proportionality rule.” Michael Walzer, Just and Unjust Wars (New York: Basic Books, 2006), 153.


� Hague Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulations Concerning the Laws and Customs of War on Land (1907), sec. 1, ch.1, art. 1; Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (1949), art. 13, and Geneva Convention (III) Relative to the Treatment of Prisoners of War (1949), art. 4.


� Of course, there are some, including the Vice President, who argue in favor of using special operations forces (SOF) to overcome this difficulty. To the extent that the counterinsurgent can maintain a presence in an area to identify who ‘belongs’ in a given village and who is an ‘outsider’, he has a better chance of identifying combatants. Still, this approach is not full-proof, and has a significant cost associated with positioning a sufficient number of counterinsurgents in any given area to be able to identify and defend against insurgents. For an examination of the risks associated with placing small groups of unreinforced counterinsurgents among the population, see accounts of the Battle of Wanat, � HYPERLINK "http://www.washingtonpost.com/wp-dyn/content/article/2009/10/03/AR2009100303048.html?hpid=topnews" ��http://www.washingtonpost.com/wp-dyn/content/article/2009/10/03/AR2009100303048.html?hpid=topnews� and � HYPERLINK "http://www.nytimes.com/2009/10/03/world/asia/03battle.html?partner=rss&emc=rss" ��http://www.nytimes.com/2009/10/03/world/asia/03battle.html?partner=rss&emc=rss� accessed October 4, 2009.


� Protocol I of the Geneva Conventions refutes this presumption in Part IV, Article 51, when it states clearly that “Any violation of these prohibitions shall not release the Parties to the conflict from their legal obligations with respect to the civilian population and civilians, including the obligation to take the precautionary measures [laid out in the Protocol]. Though the United States is not a signatory to Protocol I, it is accepted as binding customary international law.


� A center of gravity is the source(s) of strength for each side. They exist at the tactical, operational, and strategic levels.


� Dennis Drew and Donald Snow, Making 21st Century Strategy: An Introduction to Modern National Security Processes and Problems (Maxwell AFB, AL: Air University Press, 2006), 31-41; US Army War College Guide to National Security Policy and Strategy (Carlisle, PA: Strategic Studies Institute, 2008). 





PAGE  

