1271850 12:29 Baz

THE WEINBERGER DOCTRINE AND PANAMA:
AN INTERVENTION PARADIGM?

PAUL E. ROUSH
DEPARTMENT OF LEADERSHIP AND LAW
UNITED STATES NAVAL ACADEMY

For Presentation at the Joint Services Conference on Professional Ethics

JSCOPB X111: “Constabutary Uses of Mifitary Force." 10 January 1991



THE WEINBERGER DOCTRINE AND PANAMA; AN INTERVENTION PARADIGM?Y

INTRODUCTION |

General Colin L. Powell, chairr@an of the Joint Chiefs of Staff, has been
reported as favoring in the Persian Gulf a doctrine of "invincible force” -~ the
use of mifitary power by American a;nd coalition forces of sufficient
magnitude to overwhelm any resistaﬁnce. According to a recent article in the
Washington Post, niot only i8 “invinci‘ible force" the prevailing American
approach 10 combat; it has assumed the status of "catechism" foilowing the
Panamanian intervention a year agoél The assertion raises a number of
questions. First, is it rue? Second, \;vas Panama its genesis? Third, what
might be the conseguences of using ﬁhat approach more broadly? The
answers o these and other question:s require for their satisfactoty resolution
' .é more detailed examination of the évems associated with Operation Just
Cause, the American use of force in I:Danama.

On December 20,1989, five diys after the Panamanian National
Assembly announced the existence c}f a state of war between Panama and
the United States, Presideni Bush tol;d the American people that he had
ordered U.S. mititaty forces to Panama during the night. The State

Department press guidance put forward the following objectives:

(1) to protect American lives; (2) 1o assist the lawful and
democratically elected government in Panama in fulfilling its
international obligations; (3) to seize and arrest General Noriega, an
indicted drug trafficker; and (4) to defend the integrity of United
States rights under the Panama Canal treaties.

The intervention involved approximately 24,000 United States

military persons. Key military objectives were achieved in a matter of

IRick Atkinson and Robert Woodward. The Washington Post, December 2, 1990
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hours. As aresult of the fighting, approximately 800 Panamanianskand 26
US. military personnel were killed. General Noriega initially went into
ﬁiding, then took refuge in the PapalfNunciature on December 24th. On
January 3, 1990 he surrendered to Lfnited States military forces. He was
fumed over to Drug Bnforcement Agéncy authorities, who arrested him and
| transported him to Florida. He was subsequently arraigned in the U S
District Court in Miami on drug tramckmg charges. ‘

The foregoing chain of events represemed the culmination of a two-
and-a-half year campaign to oust thé Noriega government.2 The campaign
involved political and economic sanciions, the net effect of which was to
devastate the Panamanian economyg Despite the loss of life, destruction of
property and social and economic d;slocauon the intervention had the broad
popular support of both the Panamaman people and the American people 3

My primary purpose in this pgper is not to defend or even to discuss
the detsils of the intervention. It isf rather, to show that the Panama
incursion was partof a more-broadl?y applicable intervention paradigm --
one which has received surprisinglyiliule atiention. A second intent is to
recreate for you something of the cofmext within which that paradigm was
nurtured, both pre- and postfnatall)}. My third goal is 10 highlight some of
the issues raised by the paradigm. }f?ourth, I \vm assess the fit of the
paradigm with the conduct of the iniervention. .Finally, I will say a few

words about {is appropriateness fruitn my personal perspective as a former

2Two useful chronologies of events precédmg the intervention are: Frederick Kempe,
Divorcing the Dictator, (New York: G.P. Putnam'’s Sons, 1990) and John Dinges, Qur Man
“in Papams (New York: Random House, 1990).

SThe point has been readily conceded even by those who oppose the intervention. See,
for example, Charles Maechling, Jr. "Washington's Illegal Invasion” Foreign Policy. 79,
Summer 1990, 113-131 and Richard L. Millett, "The Aftermath of Intervention: Panama
1990, Journal of Interamerican Studies and Worid Affairs, 32, Spring, 1990, 1-15.
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Marine Corps officer who is now eng@ged in the ethical-leadership education
of future officers in the Navy and Mérine Corps.

OVERVIEW |

| For many observers, the comn;itment of American forces into combat
in Panama in December 1989 came :{s something of a surprise. While the
intervention may not have been pre@ictable jits conduct offered furtt}er ‘
confirmation of an approach that had been proclaimed five years eaélier by
then-Secretary of Defense Caspat Wéinberger.

On November 28, 1984 the Secretary gave a speech befare the
National Press Club in Washington, DC which was, to paraphrase Lincoln,
“little noted nor long remembered.” 1t deserved notice. In his cotmments,
Mr. Weinberger laid out the speciﬁcélions undet which American forces
would ~~ and would not -- be commi;tted into conflict situations. It was a
statement both about the limits of A?merican power and about thresholds for
the use of that power. More importéntly, the Weinberger Docirine, as it has
come o be known, was a statement }hat reflected with pristine clarity the
views of the professional military ieiadership.

THE WEINBERGER DOCTKINE

In his speech, Secretary Weinéaerger listed six major tests to be met
before American troops could be corzhmited to combat overseas First, the
United States should not commit for(i:es unless the engagement is déemed
vital to our national inierests or thosfe of our allies. Second, the force should
not be committed unless done whoiéheartedly and with the clear intention of
winning. Third, forces should not be committed without clearly defined
political and military objectives andéthe appropriate force siructure to
achieve those objectives. Fourth, the; relationship between objectives and

the size, composition, and dispositioﬁ of forces commitled must continually
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be reassessed and readjusted, if ﬁecéssary Fifth, forces must not be
committed without some reasonable assurance of the support of the
Amencan people and their elected representatwes in congress. Sixth, forces
are not to be committed except as a {ast resort.
ORIGIN OF THE DOCTRINE
The military leadership for Whom the Secretary was speahxng when

- he set forth his six tests was forged m the crumble of Viet Nam. Lessons
learned from that conflict were hammered out and refined over a decade of
unremitling analysis. Those lessons.:per meate the doctrine, For example, the
insistence that there be no iniervem:jon where national in;erests cannhot be
demonstrated is responsive to the ruindamemal failure in Southeast Asia.
Incremental escalation is anathema, éas. is troop commitment without the
intention of victory. Bitter experience has confirmed that deaths will be
increased by an order of magnitude on all sides of the conflict® and that
intervention will not prevail under those constraints. While gﬁarantees
cannot be given, there must be at leést the expectation of popular,
sustainable support for clearly-stated objectives if we are to avoid profound

alienation between citizen and soldier 3 Early call-up and involvement of the

4Admirat James Stockdale, pmsoner of War in Hanoi for six years and winnoer of the
Congressional Medal of Honor made the point well in In Love and War, (Annapolis, MD:
Naval Institute Press,1990) p. 512. In discussing the Christmas bombing of Hanol in
December 1972 he said, "The Vietnamese total military and civilian casualty figure over
the ten-day bombing period -- a figure that for twelve years they have insisted is
correct -~ is 1,318 killed. (That was the lowest figure to come from any significant
bombing of an industrial complex in half a century; there were numerous cases of
50,000 and 60,000 killed in reids in a single night in World War II) The sad thing about
watching all this from the ground in downtown Hanoi was the realizaiion that sucha
collapse of Vietnamese will could have been hrought about in a like manner in any ten
day period in the previous seven years and saved the lives of thousands, including most
of those 58,012 Americans who died in Vlean ¢

SFor a detaited explanauon of a catalyst i in the military's consensus on this issue see
Peter Brasstrup, Big Story: How the gmgmggn Press end Television Reported and
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reserves is a means boih of evoking commiiment and of gauging the depin of

public support, If ciccumstances ‘chainge, the commitment must be
reevaluated, and perhaps terminated.

While Viet Nam loomed large in the formulation of the doctrine it was
not the whole story. A second ele mém was the sense of impotence in the
years immediately following that HaWed undertaking. The establishfnem,
with the agssistance of the Soviets an%i Cubans, of pro-Marxist regime’ﬂé in
Mozambique and Angola in 1975, and Ethiopia in 1977, the Soviet
sponsorship of the Marxist govern mém in South Yemen in 1979, the fail of
the Shah of Iran and the subsequenlﬁ hostage-taking in 1979, thke trivtph of
the Sandinistas in Nicaragua and the%externaliy supported insurgency in El “
Salvador all made it clear that the American malaise and paralysis were no
longer acceptable. If further eviden{:e were needed it came in December
1979 with the Soviet invasion of Afghanistan.

A third ingredient was the increasing frustration with the legalist
paradigm © as a criterion for empioyh«.em of military force in pursuit of
national interests. The essence of thé paradigm is that the international
community comprises independent states having the rights of territorial
integrity and sovereignty. Those sox?ereigmy and tercitorial rights can be
breeched only if the state in quastiofn launches armed aggression against the
lerritory and sovereignty of anmherj state. In a word, only sell defense or
mutual defense in response to aggreission can justify resort o force. The

essence of the problem js that violexice does not emanate solely, or even

ington (Abridged Edition) (New

Haven CT Yade Umversity Press, 1983) i

6The term is taken from Michae! Walzer, See his Justand Unjust Wars (New York: Basic
Books, Inc, 1977) for an extended discussion of the thems,
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primarily, as a resuit of one nation-sitate iransgressing the territory of
another nation-state, The rruslra'tior} springs from the inability of the
legalist paradigm to deal with violené:e initiated by states against their own
citizens, from violence emanating fmfm proxy wars?, and from insurgency
and terrorism by non-state entities. gThat frustration is reinforced by those
who attempt to legitimize terrorism ;m pursuit of parochial causes by making
it the moral equivalent of taxing the iwealthys. ?

The primacy afforded to soverieignty rather than to human rights is a
major element in the bias againsi Lhé legalist position. Recognition of that
prioritizing phenomenaoi, of course, no fonger reguires any special
prescience. An early warning came from Alexander Solzhenitéyn, who
understood it even from the bowels of the Soviet labor camps three decades
ago. In his Nobel lecture (read for him in ahsentia) in 1970 he anticipated
the current state of events and gave%xr:ression 1o some of the accompanying

frustration and moral outrage:

A quarter of a century age, with the great hopes of mankind, the
United Nations was born. Alas, in the immoral world, it, too, became
immoral. It is not a United Nations but a United Governments in
which those freely elected and those imposed by force and those

71 have in mind, for example, those fought by Cuban military forces thousands of miles
from their own borders, in which they were widely perceived to be acting as
surrogates for the Soviets,

sGeorgc Quester, in "Some Explanauons for State-Supported Terrorism in the Middle
East,” in Michael Stohl and George A. Lopez (Eds.), Terrible Bevond Endurance: The

Foreign Policy of State Terrorism (New York: Greenwood Press, 1988), p. 227, makes the
point about the needless confusion shed by those who atiempt lo calegorize as terrorism
Lha power @ regime exeris over the wrriwry it already controls. For him terroristn is

"an approach that seeks lo impose pain in an area where those perpetrating such pain
can noL yet hope W eslablish a military monopoly and system of law and order of their
own." Those whe support wars of national liberation may well have a vested interest in
trying w desensitize the horror concoritant with the word "lerrorism” by likening it
to normal law enforcement activities. The unintended consequences include devalving
the norms of language and undermining respect for the rule of law.



12,1890 12:23 . aEs

which seized power by arms are ail on a par . .. By an olTiclous vote it
rejected the review of PRIVATE COMPLAINTS -- the groans, shouts
and pleadings of individual, common PLAIN PEOPLE -- insects Lo0
small for such a great organization. The UN never tried to make
BINDING on governments, a CONDITION of their membership, the
Declaration of Human Rights, the outstanding document of its twenty-
five years --and thus the UN betrayed the common people to the will
of governments they had not ¢hosen ?

The failure to differentiate befween between combatant and non-
colubatant in insurgencies offers guéx*x‘illas a tremendous advantage;ﬁin
fighting revolutionary war.19 i alsot leads to the death, unnecessarily, of
numerous non-combatgnts. More imfportantly, it constitutes a violation of
the law of war as laid down in the Hﬁgue and Geneva Convenlions!! and, in

the absence of sanctions, relnforces contempt for the legalist position.!2

9Alexander Soizhenitsyn, Nobel Lecture, (New York:Farrar, Straus and Giroux,1972),
p.26. f

19a1an Ned Sabrosky, in “Red Star Falling? The Soviet Smali War in Afghanistan.’
Small Warsand Insurgencies 1. No 1, April 1990, 74-85 points out the enormous
difficuliies of waging successful counterinsurgency warfare, "When so many
countries have found themselves unable to prevail in the [ield against militarily
inferior guerrillas or irregulars -~ countries as different in culture, historical
experience, aggregate capabllities and military outlook as the United States, France the
Soviet Union, Vietnam (Hanoi}, Cuba and fsrael, to name a few -- this form of warfare
requires renewed attention. We may have entered s military epoch as different from
that which dominated the earlier part of this century as the era of mass warfare was
different from the smail professional armies of the seventeenth century.”

HFor example, Walzer acknowledges that it is an objective of guerrillas to cause
soldiers to atlack civilians. He scknowledges that this is & was crime. He nevertbeless
claims war rights for the guerrilias if the support they receive from the people is
voluntary, p. 185, Simultaneously, he claims non-combatant rights for those who
provide ald to guerrillas in thelr war against the opposing forces. In discussing the
rules of engagement used by US forces in Viet Nam to respond to this rather
convenientarrangement he relies upon the testimony of Jonathan Schell, p. 189, --
testimony which differs radically from my own experience as a Marine Corps officer in
Viet Nam in 1967. Walzer also supplies a wonderfully benign view of the manner in
which the insurgents in that conflict acquired the "support” of the people.

12George Will, "The Perils of Legality," Newsweek, September 10, 1990, 66, The author
expresses that contempt as follows: "The phrase 'internativoal law' ofien is virtually an
oxymoron. Law without a sword is mere words: lacking an enforcement mechanis,
‘law’ is merely admonition or aspiration”
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The U.N. Charier does not reqqire armed intervention as a remedy for
human rights abuses, including thoseE which reach the stage of genocide.
Umil Pol Pot and his fellow Marxists?in Cambodia)Kampuchea slaughtered
35% of the human beings inside thosfe borders, the world dutifully hohored
'1.he primacy of sovereignty. Even wliwn the Vielnamese intervened, Lheir
motives were hardly humanitarian, éiven their own annual hemorrhage of
tens-of -thousands of boat people. The same lack of timely response
prevaiied when 1di Amin turned on his people in Ugandla. At the very least,
the reverence afforded Article 2 Secﬁon 4 of the Charter in such cases is
analogous 10 a father Who slavishly abeys the speed limits while his child is
bleeding 1o death.!3 At least two niajor issues contribute 1o this state of
affairs. One is the lack of sanctions m the international environment, ciled
above Another is the apparent unwi;uingness to act until the number of
\?ictims attaing staggering proportioﬁs. Quite clearly, there is international
consensus that sovereignty rights ate more important than the prevention of
genocide.14.

The fourth precursor to the fo:rmulation' of Weinberger's Six points was

the emergence of the Reagan Doctrineg, a set of principles never officially

131s it too extreme to see in such behavimf’ a post-World War 1] equivelent of the defense
al Nuremberg? Is it simply a variation on the “following orders” theme?

145¢e Barbars Harff, Genocide and Human Rights: International and Legal Issues
(Monograph Series in World Affairs, Vol 20, Book 3) (Denver, CO: University of Denver
Press,1984) p 18-9. She staies that International law, which focuses on the rights of
slates, neither punishes not prevents such genacidal bohaviar, Interference with
established authority is deemed a greater evil under the legalist paradigm than is
genocide. The just war doctrine with its greater focus on the rights of individuals
might allow for intervention. She argues for & "reinterpretation of the
nonintsrventionist doctrine that would establish humaniiarisn intervention as the
last-resort answer to gross, large-scale vioiations of human rights” The questions, of
course, are "How gross?" and "How large-scale? My own bias is that thresholds of the
magnitude contemplaied will promote the status quo.
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articulated; yet no less real for that émission. Reagan's approach contained
three elements; first, the willingn’ess?to challenge Marxist ideas -- {0 declare
Marxism an irrelevancy in the modeém era; second, the emphasis on
democracy -- which subsumes hu maén rights -- as a more appropriate goal
than human rights as an end in itself' and third, the willingness to emulate
long standing Soviel support for wars of national liberation by prowslon of
support for insurgencies conducted agamst Marxist-Leninjst regimes. 15

In the first phase, the President and his administration articulated a
rollback of Marxist power and a x‘estbration of American status. One means
of dolng $0 was the provision of relaiively low-cost support for anti-Marxist
insurgencies in Angola, Nicaragua, arid Afghanistan. Countering that suppoﬁ
required far greater expenditures by an over-extended Soviet Union on
behalf of its client states, 1€ A secon{i taeans was demonstrated by the
Grenada intervention in October 19823. The vverthrow of the New Jewel
Movement, which had enjoyed Cubaﬁ Soviet, North Korean, East German, and
Bulgarian support, had the overwhelmmg approval of the peOp?e of Grenada
and of the United States 17

Phase two expanded the roilbéck effort beyond Marxism. With the

ousting of Marcos in the Philippines and Duvalier in Haiti there was the

135ee Bruce Weinrod, in "The Reagan Doctrme Problems and Prospects,” Smali Wars
and Insurgencies I, No 1, April 1990, 9- 14 for a more complete discussion.

16Ear] C. Ravenal, “The Reagan Doctrme in Its Strategic and Moral Conlext,” Small Wars
gnﬂnmmgg_gl No 1, April 1990, 22- 38

17Se¢ David T.Twiciag, in "The Wemberger Doctrine and the Use of Force in the
Contemporary Era,” $mall Wars and Jusurgencies 1, No 2, August 1990, 97-117, for a
discussion of the suppori and the ev1dancc of the role of Marxist states in the activities
of the New Jewel Movement.

@11
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implication of "suppori for any décht‘alic force in the world figming'agamst
any repressive government, whether} le[t or right,"18

Also in Octobet 1983 a truck bomb destroyed the Marine Corps
Headquarters in Beruit with the loss?or 241 servicemen. There were several
i'mportant aspects in this incident. First, devising more effective responses
to terrorism became a preoccupationi of the administration. Second, it
ﬁmarked a significant departure rromi the approach taken in Viet Nan’r?:. The
Secretary of Defense and the servlce?chief s had opposéd the intervention
from the start. After the bombing, tixey' simply reassessed the situation and
removed the troops from Beruit. Naiionél honor was not advanced as a
cause for staying. Third, the ‘mcideni probably marked a éhiﬁ in influence’
from the Department of State to the if)epat‘tmenl. of Defense, and especially to
the service chiefs, in questions invol’ifing the use of force as an extension of
policy. Almost ceriainly the bombiné was a major contributor to the final
formulation and enunciation of the Weinberger Docirine,
FROM THE DOCTRINE TO THE INTERVENTION

Bven after enunciation of the (jioctrine, other factors acted as
reinforcers. For example, then-Vice i?residem Bush's Task Force on
Combatting Tetrorism recom mended; the judicious employmenf of force to
punish and deter terrorist acts just sfix weeks before the Apri} 15, 1986 raid
on Libya, 19

The momentous events in the Soviel Union under the leadership of
Mikhail Gorbachev were a major factfor in reinforcing the themes of the

Reagan and Weinberger docirines. Qorbachev‘s decision not 1o intervene

18Eap] C. Ravenal, p. 29,

19David T. Twining. p. 110.

10
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militarily against democratic uprisings in Eastern Burope constituted
renunciation of the Brezhnev Doctrirfe. Given the iron iaw that Marxism
retains power only by force of ar ms,;the undoing of Brezhnev's sanctions
guaranteed the unraveling of the Soviet empire. The Soviet decision to
withdraw {rom Afghanistan reinforced the perception of the relative ease
with which support for insurgency czfm raise the ante for forces engaged in
counter-insurgency, a factor given ar%.ided significance by the pervasiife
collapse of Marxist economic systems, This conftuence of events emboldened
the Reagan administration to take advantage of Soviet flaccidity. There can
be little doubt that the correlation of: forces, Lo use the Soviet term, was
shifLing in favor of the United States; and that the shift was evident for all to
see,

The loosening of Marzism's grip on hundreds of millions of people
inspired the publication in 1989 of F;ixkuyama‘s celebrated "End of History"
article.29 It proclaimed not only t.he;triumph of capitalism over socialism but
"the total exhaustion of viable systeﬁ:atic alternatives o Western liberalism’
and "the end point of mankind’s ideclogical evolution and the |
universalization of Western liberal d}emocraay as the final form of human
government." That sort of prose hac{ to create a sense among some in the
administration that President Reaga;;x's much-carricatured remarks about
consigning Marxism to the ash heap of history were not so far-fetched, after
all. Even his "evil empire” appeuatiofn seemed hon-trivial in the light of the
acknowledgment by both Pravda and Lzvestia that 50 million Soviets had

%0 rancis Fukuyama, "The End of History,” The Nationa) Interest, 16, Summer 1989, 3-18

11
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died at the hidding of Joseph Stalin, hot. counting the slaughter of World War
I1.21 o

It was the coming together of ?hese seven factors -- the lessons of Viet
Nam from the perspective of the Axﬁerican m_ilitary leadership, the
consequences of the post-Viet Nam xinalaise, the groWing dissatisfaction with
the légalist paradigm in rorce~emp1037ment decisions, the emergence 91" the
Reagan Doctrine, intervention succesises in Grenada and Libya, the wfhding
down of the cold war, and the perceijved changes in the correlation of forces
between the United States and the S@\riet Union -~ which were the imporiant
precursors and reinforcers of the Wéinberger Doctrine.22
[SSUES RAISED BY THE DOCTRINE

Of the six tests set forth in tahc-;i Weinberger Doctrine, perhaps the most
contentious is the first. In essence, 11 is an appeal to national interests,
rather than to the legalist paradigm.i; Anthony D'Amato deals with onie aspect

of the legalist approach, namely, the%siawness with which change is

2iFor further data concerning excess deaths in the Soviet Union see Murray Feshhach,
"The Soviet Union: Population Trends and Dilemmas.” Population Bulletin, 37, No. 3,
August 1982, 1-44, Feshbach, without question the leading authority in the West on
population in the Soviet Union, pointed out that normal growth rates from the time of
the Russian revolution in 1917 would have yielded a population in 1973 that was greater
by 125 millien to 200 million people (depending on whether low or high ranges of
normal growth rates were used) than was actually the case, World War 11 losses of 20
miltion, Civil War losses of 2 million, deaths from epidemics hetween 1917 and 1923 of 3
miflion, and deaths from three major famines (1922-4, 1932-4, and 1946-7) of 12 million
account for slightly less than one-third of the differential. He includesa chart on page
7 which, starting with the death of Stalin in 1953, shows that the slope of the actual
population curve matches with considerablo precision that of the normal or projected
growth rate. %

22The long-overdue reassessment of our contlinuing military role in Western Europe,
while siill in embryonic form, may also have played a factor by suggesting the future
realiocation of resources which have for four decades gone into the NATO commitment,
but that is a topic that oxceeds the scope of this paper.

12
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understood and iticorporated 23 He éoes sqby auacking analogically the
notion that sovereignty is the centrai value of the United Nations charter. In
ﬁhe 19th century, he points out, Unitied States courts refused (o intervene in
marital disputes when women sougtft legal remedy against beatings inflicled
by their husbands. If a wife was unhappy at home she could always sue for
divorce. The courts followed a "neutral principle” --that is, they wou,ld not

intervene in the home on behalf of either spouse. Today, of course, courts do

grant judicial protection to battered wives. The brutality and horror that
wives had to endure at the hands of ?physically stronger spouses who treated
them like chattel is now seen as abhbrrem. It is clear to all of us that the
advertised "neutrality” merely proteﬁcted the physically and economically
stronger marriage parther against thﬁe countervailing force of the police.

D'Amato continues:

The citizens of Panama were as powerless against Noriega and his
henchmen as the 19th century American wives were against
physically stronger husbands. . . Noriega and his co-thugs ruled
Panama because they controlled the guns . .. there was an efection in
May 1989, and Norjega's candidate was defeated. No matter; Noriega
had the power ... The electoral victors were crushed.

On the other hand, D'Amato argues that intetvention to impose democracy is
és wrong as intervention to enforce t:he Brezhnev Docfrine. Its rightful
éxercise is not for anything, but ggg_m_s_t_ tyranny -- against rul.eréwho abuse
their citizens with the power derlvecél from monopolistic control of weapons
énd instruments of oppression. Outsfide intervention under such

clrcumstances is both legally justiﬁeéﬂ and morally required by any state

23Anthony D'Amato, "The Invasion of Patiama Was a Lawful Response to Tyranny," The

American Journal of Internationgd Law, 8_4, 1990, 316-524,

12
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which has both the will and the resolrces so to act.24 The argument is for
early recourse to humanitarian imerfvention in order to obviate the issue of
genocide. | |
| Quite apart from the guestion éof the value of the legalist paradigm are
a whole range of issues dealing wlth%national Interests. What are they? Who
decides? How can we avoid the temptation to find & national interest in
évery citcumstance? Nuechterlein has attempted to categorize natidﬁal
interests by function and by intensity.23 His four functions are defense
interests, economic interests, world-brder interests, and ideological interests.
The intensity levels he suggests are survival, vital, major.'and peripheral.
The combination of these functions dnd intensity levels is one ambng
numerous schemes that have been put forward to determine whether or not
an interest merits resori 1o force of arms. Among the difficulties with
interests is that they are rarely arti@ulated. Citizens are almost never given

the opportunity to confer upon them consensual legitimacy.

248¢e Charles Maechiing, Jr "Washington's Iifegal Invasion " Foreign Policy, 79,
Summer 1990, 113-131, for an opposing view. He sees controf of territory and the
meeting of international obligations as the only tests. "The means by which a
governmont takes power and maintains itself in power are irrelevant.” That
perspective, it sesms to me, falls to see human rights as an intsrnetional obligation.

23Donatd Nuechteriein, "The Concept of ‘Nationai Interest’: A Time for New
Approaches,” Orbis. 23, No 1, Spring 1979,73-92. A brief description of his functions is
as follows: (1) defense interesis — the protection of the nation-state from physical
violonce or other externally inspired threat; (2) economic interests -- entiancement of
the nation-state's economic well-being in relation with other states; (3) world-order
interests -- maintenance of international political and economic structures in which
the nation-siate can feel secure and its citizens can operate peacefulfy outside their
own borders; and (4) ideological interests.—- protection and furtherance of a set of
values which the citizens of a natlon-state share and believe Lo be universally good
The intensity levels he suggesied were (1) survival -~ the very existence of the nation-
state is in jeopardy; (2) vital -- the likelihvod of serious harm Lo the state is such that
compromise on the issue at hand is not an option; (3) major -- the well-being of the
stale may be adversely affected; and (4) peripheral.-- the interests of individual
citizens operating abroad are endangered:

14
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The second of Secretary Weinberger's tesis, ine ref uéai io commii
forces unless done wholeheartedly ahd with the clear intention of winning is
also problematic. Its major flaw is azconstitutional one. The American
tiiilitary officer takes a single oath. It is to support and defend the
Constitution. He or she does not even swear to defend the nation. The
Constitution is the ultimate ethical rererence point for the military omcer
That document grants to the president the authority to act as Com mander in
Chief, but it grants to the Copgress the right 1o make rules for the
governance of the armed [orces. When acting in the capacity of Commander
in Chief, the President is subject to the laws which congress enacts for the
governance of those forces. That me_ﬁans that Congress could legislate an
approach 1o the conduct of armed in‘{ervemions just like those imposed in
Korea or Viet Nam and it would be b?inding. The clarion call of the
Weinberges‘ Doctrine would, howevef, make such legislation the focus of
national divisiveness which even Viet Nam did not evoke. The military has
thought this issue through with exqu?i::ite care. In my judgment, this is an
aspect of the Weinberger Doctrine whh the potential for serious
constitutional crisis. |

The third through the sixth tests are conceptually simpler. There are
pmblems but their delinition is more manageable The major dxffmulty with
slating clear objectives is that of defining, amculaung, and consensually
legitimizing the national interests. The problem with the relationship
between objectives and forces is that there cannot be enough forces to be
prepared to deal with the range of potential interests. The fifth test, public
support, will alweys be precarious m a democracy, especially given the
failure to articulate the national interests. The best hope for success includes

clear and simple goals, short deplcfyxhent, few casualties and success in
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baitie. Unfortunately, circumstances that facilitate that scenaric may hot
always accord with actual vital nat\ic:;nal interests. Intervention, in other
Words. could be limited to situations which are feasible rather than
important. The problem with the firial test, interventjon only as a last resort,
is that it may be much easier and involve far less loss of life if done earlier
father thatn later.
THE DOCTRINE APPLIED TO PANAMA

I want to now assess how closely the paradigm was followed in the
intervention in Panama. David Broder of the Washingion Post dealt with
that question in his newspaper's January 14, 1990 issue and found that the
Panama intervention met all six 1ests, but the analysis waé a relatively
abbreviated and superficial one. The} first test, that of national interests is
éspecially noteworthy because the ititerests were stated in g way that has a
legalist underpinning. In fact, the leéali.ty of the intervention in Panama was
defended on at least four counts, |

The [irst argument was made in terms of the right to conduct rescue
missions to protect United States military personnel, nationals, and
installations. While it is true that the problem.in this particular case might
have been avoided by simply lettingé General Noriega alone, the point, if it
ever had relevancy, certainly had lost it by December, 1989,26

Secondly, the right to self determination by the people of Panama was
given primacy over the claims of the Noriega government to sovereignty

rights. Repeatedly the administration referred to Endara as the "lawful and

26See Tom Farer, “Panama; Beyond the Charter Paradigm,” The American Journal of
Interpational Law, 84, 1990, 503-15, for & dlSCUSSIOD defending the right to conduct
rescue missions under carefully circumscribed circumstances, coupled with the need
f‘or wise governance to avoid such mtuauqns in the first place.
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democratically elecied government in Panama®, Two points are at issue
here. One ig the rejection of the notipn that the nature of a government is
ijrrelevant to sovereignty, The other is implicit; namely, that the principle of
equal sovereignty of states cannot be divorced from compliance by states
With all the provisions of the Charter which enunciates that sovereignty.

Third, the United States asserted its right to protect ils territorial 7
integrity against the shipment of narcotics across its borders. Articlé 18 of
the OAS Charter has been cited 1o cohdemn the intervention. It could as
easily have been cited to support it. The provisions of Article 18 proscribe
t;hreats against "the personality of tlie State” and “against its political,
économic, and cultural elements.” International narcotics trafficking
constitutes an assault against every one of those elements.

The fourth legal assertion of the American government was the right
to enforce the provisions of the Panama Canal Treaty. The trealy, signed in
1977, calls for Panama to grant 1o the United States, until the year 2000, the
rights that would be required in defending and protecting the canal.
Whether of not Noriega was a threat; against the canal is a point at issue, és
ifs the question of the steps to be foltbwed in the implementation of the
rights granted by the treaty.2? :

Obviously, the Bush administration wanted to provide a legal basis for
the intervention. Its current elaboréte efforts to lay a comprehensive legal
foundation for the troop presence infSaudi Arabia is evidence that il does not

desire 10 undo international law. But it may not be willing, in some cases, to

27See Ved P. Nanda, "The Validity of United States Intervention in Panama under

International Law," The American Journslof International Law. 84, 1990, pp 494-503
for 2 more-detailed discussion in opposmon to the exercise of the right to defend the
canal.
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"obey the speed limit while the patient bleeds 1o death.” A sense of
proportion will be brought to the sitiation, and each case will be assessed on
its own merits. The critical point of the first test of the Weinberger Doctrine
is that even if the entire argument v}"ere 1o fail on legal grohnds, it would
still be made on the grounds of national interest. The President believed he
had a solid legal basis, but il he did ﬁot, he believed the national interests
subsumed in the legal arguments were sufficient to carry the day.
| The second test, that of a sufficiently farge force committed with the
clear intention of winning, was probably met, as was the test requiring
clearly defined objectives. |

The intervention was sul‘f‘tciemly short that the reassessment and
reevaluation of interests, forces and bbjectives never became necessary in
any major sense, Had Noriega not chosen to turn himself in at the Papal
Nunciature, and taken to the jungle instead, the situation could have been
w%/ery different in this regard. The limited duration and relative success of
the operation, when combined with the harmonious relationship between the
military and the press all combined io maintain public support for the
operation.28
| If the operation was not a last resort, it certainly was not an early or
precipitous one, Millett has argued, in fact, that it could have been done two

years earlier at far less cost in terms of resources and loss of fife 29

THE MEANING OF THE DOCTRINE

28569 Merc Cooper, "The Pressand the Panama Invasion,” The Nation, June 18, 1990,
850-4 for a discussiot lamenting the uncritical support given the intervention in the
media, particularly the print media, ’

29Richard L. Millett, p. 3.
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There are a number of messages that can be derived from the
Weinberger Doctrine. The first has tb do v&lth discrimination in its use. The
Secretary was very careful to point éut that application of the paradigm is
not automatic.30 Bvery situation would have to be considered on a case-by-
case basis. The rule of prudence is \iery strong. Intervention was possible in
Panama, but there are many places \évhere it would not be contemplated,
éven if human rights and other circumstances were much worse mail in
Panama. Obviously the Soviet Union could disregard human rights within its
botders, and many other places, without the slightest chance of armed
intervention by the United States. A tmajor purpose of Weinberger's six tests
was to forestall the use of force. It is at the opposiie end of the spectrum
from the challenge issued by President Kennedy in his 1961 inaugural
address when he threw down the following gauntlet: "Let every nation know,
Whether it wishes us well or ill, that we will pay any price, bear any burden,
xﬁleet any hatdship, support any [riend, oppose any foe, Lo assure the
survival and the success of liberty,"3!. Kennedy's statement, of course, is not
true. It may have provided some of the visceral underpinning for
SUbsequent intervention in Vietnam} but things have changed. There are
very tangible limits on the price, the! burden, and the hardships that the
ﬁauon will endure -- and the threshc}lds are not terribly high.

The point about discrimination leads to the second message, namely
that the intervention choice in the Weinberger Doctrine includes a moral
calculus, While there are consequences from intervention, there are also

consequences from non-intervention. While world public opinion is largely

3°Caspar Weinberger, “US. Defonse Strategy,” Foreign Affsirs 64 No 4, 1986, 675-97,

?{lNormnn Podhoretz, Why We Were in 'v'ié tpam, (New York: Simon and Schuster, 1982),
50 i

19



Ny
¥}

1271890 L2 3 @

unofiended by the knowledge, it is nevertheless true that governments in
t;his century have slaughtered at'leaét as many of their own people as have
been killed in wars between nation-étates. Accordingly governments which
.{riolate self-deter mination and othergrights guaranteed by the UN Charter
while claiming Charter rights to equél sovereignty may be at intervention
risk under some circumstances. '
| The third message derives from the second. It is that the legéllisi
paradigty is not entirely well. There may be no problem with its intentions,
but some of the consequences are ruinning a fever. This is espe'cialty the case
regarding responses to violence by non-state entities, blufring of Qistinctions
between combatants and non-combatants, and lack of sanctions for human’
Eigms abuses or cases of genocide, This message is Abroadly applicable. The
United States and other democratic nations are among those who have had a
causal role in the iliness, That is, of course, the point of all this. The
Weinberger Docteine is a response, in large measure, Lo errors made by the
United States, |

There are probably many otheér messages. I will cbnﬁnev mysell 1o one
final point. The Doctrine sends a lamentable signal that the professionai
military can lower its vigilance as regards allegiance to the Constitution. As
stated above, the Constitution subjects the military to civilian control by two
entities; the Prééidem, as Commander in Chief and Congress as the
ransmission belt for the will and values of the people. In addition to
éub mission to these two categories oif" civilian authority, there is a final
Surden levied on the military by the constitution, namely submission to the
supreme law of the land. That compfises three parts. First is all the
Qrovisions of the Constitution. Second is conventional international law -- in

essence, the treaties and other formal agreements between the United States
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and other nations. Third is customary international law. This refers to
instances where formal agreement may be lacking, but there is international
consensus, nevertheless, with referei;we 10 a given concern, and United States

intent to comply is signalled by Presidential Proclamation or Executive Order.
The United Natlons Charter and the Geneva Conventions would be examples
of conventional international law. The prohibition against launching gttacks
against the civilian population, as such, is an example of customary
international law. |
At a personal level, If | am going to hold to the Constitution as an
ethical reference point, there are ceriain precepts that I must help my
students understand, inctuding the rénowmg: (1) the United Nations Charter
is binding upon them as military officers, (2) obedience to the supreme law
of the land is not optional, (3) the pursuil of military viclory as an ethical
good ‘is impermissible if it is proscrib;ed by the President or the Congress,
and (4) service i the President as an ethical good is wrong if such service
éontravenes congressional legislation governing the armed forces.
In a word, my difficulty with the Weinberger Doctrine is that it blurs
the distinctions we need to make in 6rder to be ethical military officers. The
power we wield requires moral clariiy of the highest order. This paper
questions in its title whether or not the doctrine is to be the model for future
armed-intervention decisions. For me the dilemma is very real,
Weinberger's six tests reflect many of the views that | have been
éontemplating ever since my Viet Nam experience more than two decades
égoA Unfortunately, the paradigm ne:eds & seventh test -- the Constitutional
one. That omission is more important than inclusion of the useful points

made in the other six. It does not, héwever, alter the fact that the
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welnpberger Docirine represents réai?ty and consiitutes a poweriui infiuence
in the armed-intervention, decision~§111aking process,

Finally, with reference to the éuestions posed at the start of this
paper, il turng out that General Powéll served a tour as military assistant 1o
Secretéry Weinberger. He was powe_rf ully influenced by the Secretary’s
1984 speech in which the six criterid were [irst enunciated, Those c::iteria,
of course, do not require the deployment of overwhelming force to g"?’uaramee
success in battle. Some in the pentagon refer 1o the "invincible force”™ model
sis "Weinberger plus.” Clearly, then, éurrem planning is a detivative of the
Weinberger doctrine. While there were lessons learned in Panama, the
articulation of the doctrine came fivé years earlier, and its. genesis occurred a
quarter century ago in the jungles of South East Asia and on the campuses

and city streets of America.
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