[image: image1.jpg]ithf &

INSTITUT FUR THEOLOGIE
UND FRIEDEN





Bernhard Koch

Institute for Theology and Peace
Senior researcher
Herrengraben 4

20459 Hamburg/Germany
email: koch@ithf.de
call: +49/40/67085914

Liability and moral fault 

Ethical considerations on the legitimate use of force
1. First of all I should say that my presentation is a very rough one and of restricted practical impact. It addresses a very general discussion. And it is by no means sufficient. But when we think about acting in irregular warfare from a philosophical perspective, it is important to think about who may be attacked. In my reflections on the question of who may be attacked in a war, I should like to proceed from the assumption that every person has an antecedent entitlement, as a matter of principle, to not being attacked, wounded, and killed.
 In the first instance, this means immunity for my physical and psychic integrity, since my body (and my awareness of being one person) is the proximate instrument (the immediate means) for how I use my freedom.

What conditions might be grounds for suspending that entitlement? One of the most stimulating recent thinkers on the problem of just war at any time is Jeff McMahan. The central concept in his argument about ius ad bellum and ius in bello seems to be liability.
 I do not discuss McMahan here, but I adopt the notion of liability. 
 

We assume that the “natural moral state” of a person is the state of immunity. Liability as it is understood in this context is a moral property of a person.
 It is an “acquired” property, similar to the acquisition of a particular language.  But it is a “negative” or “passive property” in the sense that, while it authorizes others to take hold of the person, it does not empower the person to take hold of others. 

Placing individual liability at the center of discussion surrounding ius in bello is a move that, at the outset, repudiates collectivist theories. The classic formulation of collectivism derives from Jean-Jacques Rousseau.
 Soldiers, who are the principal persons discussed here, are open to attack so long as they may only be counted as agents of a greater whole, namely their state. The state is viewed here as the real ontological entity, whereas soldiers are not any kind of independent moral persons in this context, but rather representatives. They are attacked as proxies for the state. It is hard to defend this view today, although it does not seem to me as if this position has been completely refuted in substance. Above all, Rousseau’s collectivism is of limited help when it comes to further clarification of the many forms of “new wars” in which it is not simply armies of the state that confront each other. If, on the other hand, war were merely an event between persons who had voluntarily agreed to attack physically and also be attacked, this would turn war into a kind of extreme sport.
 But war is never, de facto, this kind of extreme sport. The effects and consequences of war always affect human beings who have not consented to these effects and consequences in any way, shape, or manner.

2. By what right, then, are human beings stymied in their freedom, wounded, and killed even though this is not what they want?
 The obvious answer would be: human beings are wounded and killed because higher and greater goods are at stake than the life and the integrity of the individual. This would therefore involve a consequentialist deliberation. But the well-known example of taking multiple organs from a human being whose death is accepted in order to keep several other human beings alive shows that we hardly see our moral intuitions affected when we attach the criterion of liability to the needs of others. For in this case it would certainly mean that, since (for example) four human beings need organs with this kind of tissue in order to survive and this person possesses organs with that kind of tissue, this person is liable to have his organs taken. But if we imagine that the person who might be able to provide organ donations were to be at fault for a life-threatening organ failure of the others, our judgment would probably come out differently.
 Liabilty – this is my thesis - is always bound up with a moral failure of the person who is liable.
 By contrast, external circumstances like the de facto body tissue of a person or the de facto needs of other persons may not justify the attribution of liability. That is why we regard the use of force in self-defense against an unjust use of force in an attack as justified, but we do not regard the use of force of the unjust attacker against a justified defender as an act of justified self-defense. Whoever puts himself at fault by assaulting someone else with physical violence loses his own right not to be attacked with physical force. But, of course, the right to self-defense, which in this sense is only a case of the right to restore moral order, does not extend any further than establishing this very moral order. Nobody may be subject to a deadly attack because of a lesser moral offense that could be remedied with less extreme means,
 and nobody may be attacked even with regard to a moral offense other than the one that makes him liable. We need to stick with a “specific liability,” as Hurka describes McMahan’s concept.

3. What does this mean for the question of who may be violently attacked in a war, and especially in an irregular war? To begin with, it means that, from a moral point of view, what obviously matters is identifying who has made himself to blame for the outbreak of violence. The fact that humanitarian international law does not make a distinction between just combatants and unjust combatants
 can by no means imply that there is not or cannot be any such distinction with respect to morality.
 There are special reasons for considering whether there are grounds for justifying the legal position of the different parties to war and in which direction the law should possibly be altered. For this, legal ethics has criteria of its own, some of which could certainly be purely pragmatic in nature. But for morality, it obviously makes a difference if somebody has attacked another person without justification and thereby harmed him, or whether that somebody has not done inflicted any harm and is therefore innocent. The distinction between combatants and civilians in the argument presented here is secondary to the distinction between innocent and guilty parties. By no means do the two terms “innocent” and “civilian” belong to the same conceptual pair as many a rhetorical speech aiming at emotions suggests. The first term has a primarily moral meaning, the second has a meaning that has primarily to do with law and social philosophy, in that the latter describes a social role.

4. The principle is easy and intelligible. Far from easy is the concrete attribution of liability to certain persons.  Belligerent violence is something that is practiced by a plurality of persons in a plurality of roles. There is the political commander who declares a war, the military commander who does not directly harm any person physically, and there are partisans who fight along with others in what is only a loose network. There are, in addition, those who physically provide combatants with supplies, and there are the people who help mentally prepare those being urged to acts of violence. There are people who summon to violence and those who support them in a variety of ways. From a moral point of view, liability affects each one only according to his share in unjustified violence, i.e., according to his guilt. But how can this even be epistemically ascertained so that there is some criterion for estimating it in action?

Moral guilt is not an issue about empirical conditions in the world.
 My favorite example goes like this: Whoever is passing by a lake, notices that there’s a child about to drown there, jumps into the lake, and rescues the child is acting morally if he performs this act of rescue for the sake of morality itself. Outwardly he is acting properly, to be sure, if he rescues the child in order to obtain recognition by being awarded a life-saving medal or to impress his girlfriend. Kant distinguishes between morality und legality.
 This kind of outwardly proper action follows from legality (as a moral term) and is, in this sense, justified. But it is only through the intention to do what is right for its own sake (as the right thing to do) that an action is morally good. Conversely, someone should also not be regarded as acting badly ethically simply because unanticipated influences that outwardly impinge on an action intended for the sake of morality result in an unwanted outcome that is the opposite of what was intended.
 If, during the rescue attempt, the child does drown after all because of an unforeseen vortex in the water, the rescuer is not to blame for a futile rescue. By no means should the role of intentionality for an action be underestimated.
 The concept of action cannot be separated from the concept of intention.
  But what do we gain thereby for the question of liability regarding persons who act in a war, especially in an irregular war?

5. At first, it appears as if an insurmountable problem has opened up here: If we cannot establish with certainty a person’s moral failure based on external criteria, how can we then even orient our actions, e.g. with respect to self-defense, around liability that is only ascertainable via morality?
 It is reasonable and understandable what is meant by an action that is performed for the sake of morality itself (“out of duty”
). In the first instance, this simply has to do with the fact that we conceive of moral norms as not regularly within our power of disposition. The moral ought can be found, but not as socially constructed and mediated, nor as contingent, but as something that makes its claim on us independently of consequences. Morality is not a form of higher prudence but something genuinely given in fulfilling our humanity. But to return to the problem: Morality in this sense remains indeterminate in terms of content. The question is, after all: What should I – e.g. as as soldier – do in this situation? May I attack this adversary? If the basis for legitimating an attack on the adversary is his liability, which he has incurred as a result of a moral failure, yet I cannot observe his moral failure from the outside, how can I then know if he is liable to attack? The need to ascend from inner liability ascribed to a moral person and toward the empirical reality of a human being I confront as concretely assailable is the need to ascend from mere inner morality toward what is right. To formulate this another way: Morality as a merely formal framework given the actor contemplating the application of force provides no substantive determination of how one should act concretely. This would require empirically applicable criteria, and the only conclusively deducible criterion is the one that moves away from the premise of morality itself: concrete freedom.
 “Right is therefore the sum of the conditions under which the choice of one can be united with the choice of another in accordance with a universal law of freedom.”
 This concept of right is not yet the concept of – positive – law in the way Jeff McMahan conceives it. It is still “natural law” or “the objective side of morality,” the sum of legal actions in the Kantian sense. But we need this objective side for (collective) evaluation of one’s actions.

6. Law has a freedom-forming function. It is a significant gain to freedom that there is positive law, even if it is only unwritten customary law. In this respect, positive law is morally prepossessing. To comply with the law is ceteris paribus morally better than to disobey the law. So if “irregular warfare” means that fighting takes place in a way that is not in accordance with international Law of Armed Conflict, or that the rules of Law of Armed Conflict are instrumentalized, e.g. when a group in combat looks for cover among the civilian population or behind UN posts, then we are dealing with severe offenses that, with a high degree of probability, substantiate a liability. But the legal norms are set by human beings. The act of legislation itself is subject to legal, but also moral, guidelines. One of the moral guidelines is that the law should be oriented toward morality (in the objective sense – “legality” in Kantian terminology). Henry Shue uses the striking phrase “morally informed law.”
 But when we hold (in agreement with Jeff McMahan
) that we do not create moral norms ourselves, but that we instead “read them off” in some sense, and when we state conversely that we certainly do create law by ourselves, then it becomes clear that law and morality can come into conflict with each other. The principal reason for this is that we cannot discount pragmatic criteria when it comes to enacting legislation. These criteria include our epistemological criteria and even the fact that human beings do not always adhere to laws or moral norms. 

7. Boths sides’ claims on our action can come into conflict. Moral action is often accompanied by great moral tragedy.
 Especially in an irregular war, soldiers and combatants confront each other in situations where they cannot do justice to their subjective moral requirements without doing damage to external moral or legal requirements (or vice versa). That innocent persons are damaged is a moral scandal. But if it is we who are damaging innocent persons and who are placed in situations in which we cannot avoid damaging innocent persons, then this is an unsurpassable tragedy. War and (most especially) irregular (legally rule-less) war form a reality that evokes a multitude, indeed a host, of such tragic situations. We can deduce liability to a certain degree. In most cases, the outwardly observable performance of an action betrays the intention – but in many cases it does not so. In war, moreover, it always is a matter of relationships of proximity
 that determine our conscientious action more than the liability (given or not given) of a person. These references to the tragedy of war, however, may not construed as any kind of excuse. On the contrary: The inevitable tragedy of war must show us that we must, as much as possible, avoid war and armed conflict, and most especially “irregular war.”

Two Objections:

1. Can we really never be sure whether someone is liable because of a lack of empirical evidence? In Kantian terms: Is not liability rather connected with the legality instead of the morality of an action? Do we not rather take people as liable for what they do in fact, not for that what they intend to do?  In the legal sense that seems to be true, but morally I do not think so. Imagine a situation as follows: In a nazi-munitions-factory works Richard, and he tries to work hard, because he is engaging for national socialist ‘Endsieg’.
  According to all objective criteria it would be the morally right thing not to help the Nazis but instead to work in favor of their enemies and to sabotage the production of the munitions factory. Out of awkwardness Richard breaks down the production against his will for a long time. From an outer perspective his action looks like sabotage. (And maybe his action will be considered like sabotage by his superiors, and maybe he will be punished severly for that.) – British bombers attack the munitions factory. Is Richard liable to attack? I think yes. Unlike a worker who out of duty has plans to sabotage the production Richard just by chance ‚acts‘ like someone who fulfills the requirement of legality (in the Kantian sense as a moral term). According to his intentions he wants nothing more than the success of the factory and the victory of the Nazis. He fails in regard to morality in the subjective perspective and is not without fault when hit by the British bombers. Thus we find three levels: Morality (the subjective perspective of right intentions), natural law (or legality in the Kantian sense
), and positive law.

2. The bomber pilot cannot know whether there are persons in the munitions factory which are innocent (for example by trying to sabotage the production). He accepts those workers (if there are any) as ‘collateral damage’. But that leads back to the general question: May you endanger or take the life of persons without liability in order to achieve a ‚higher‘ good? The question aims at our first thesis at the beginning that every person has a right not to be hurt or killed by other persons, and doubts this thesis. This right is not an absolute one, but the conditions by which it might be restricted or lost are those which the person herself has to be responsible for. The person who had the right not to be attacked created the conditions for the allowance of attack on her by her morally bad acting. The action of hurting or killing an innocent person without liability is injustice. But in most cases the following question is whether there is indeed an action of killing in those cases. Do we rightly call upon the principle of double effect? I entertain great doubts.
 The principle of double effect has a striking core, that is to say the emphasis put on intention for action.
  For instance: Someone cannot foresee that he will get into a vortex while saving a drowning child (see above 4.). The child dies. At the same time he could have saved the life of a pedestrian who breaks down with a heart attack. The impossibility of saving the person with the heart attack is a consequence of his action of trying to save the child. This consequence could not be foreseen as a consequence, so it is, as undesirable, a ‚collateral damage‘. But can you really talk of a permissible bad consequence when it is knowingly taken into account, simply restricted by the criterion of proportionality? Who ever accepts the principle of double effect in favor of higher goods has at least implicitly given up the fundamental thesis of every innocent person having an absolute right not to be attacked. If this right could be restricted by other persons it would not further be a genuine moral right but dependent from the will of others. It would be an attributed right for certain conditions. That might be an arguable position but it is not the position argued for here. It is important to consider whether the logical consequences of this position still fit in with our moral intuitions.
Annotation:

Uwe Steinhoff discusses in On the Ethics of War and Terrorism four principles of argumentation from which justifications of violence are derived: „The moral guilt theory, the convention theory, the self-defence theory and the justifying emergency theory.“
 It should became apparent that the approach which is favored here is following the ‘moral guilt theory‘ only, and this without further reference to the principle of double effect, which – as Steinhoff points out – is often closely connected with the ‚guilt theory’ in order to justify actual war which always brings with it killing and lesion of innocents. Steinhoff demands a weighting of the different principles according to the situations. Against the consideration to justify the right of violence from a justifying emergency, you may submit similar arguments as against the theory of self-defence
, just more strongly: An actual situation cannot be the ground of rights, if one do not want to pursue naturalism. The emergency-situation is an interpretation. Steinhoff’s example
 of escaped criminals, which you do have to consider as intending to rob and kill a family, an action you can only prevent by attacking them from an ambush – this example can also be explained by the criterion of liability. The brute facts show men creeping in the forest. To describe the situation as a situation of emergency needs an underlying assumption about the men’s intentions. So I have to resort to bad intention for the description of the situation. That means that the principle of liability is applicable. The men lost their immunity because of their action out of bad intentions. They are guilty and liable to attack. The tragic possiblility of error is even then present if I interpret the situation as emergency. Liability does not simply follow from somebody’s actual outer behavior but from his acting which includes his intentions. Action bears liablity, and acting is distinguished from other behaviour by intention. So we can never be quite sure whether we are attacking someone justly, but we have quite a good sense for the intentions of others. They should intend the morally right. This insight could lead to overhasting of attacks. It is advisable to be cautious. From the third-person-perspective we never take an adequate look at the moral relevant facts which include the intentions of others. But we take a look at our intentions from our personal first-person-perspective. In short: Morality of war is not enough. Even the “deep morality of war” (McMahan) is not enough. We need laws of war, and wherever they are not fitting any more, just like in so-called irregular war, the laws have to be adjusted and they must be announced publicly. This at least helps in some cases to mitigate bad consequences for innocents. Law is a moral requirement. 
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� This intuition is the fulcrum of the argument, and it is fair to make this point clear, as Otsuka (1994: 88) does so commendably. The point is formulated this way so as to make a contribution to law as public discourse. As Jürgen Habermas has pointed out in striking terms: “Modern law is constructed out of individual or ‘subjective’ rights that guarantee individual persons carefully circumscribed spaces of freedom, i.e. domains in which they can make free choices and pursue autonomous life plans. Whereas from the moral standpoint we first determine our duties and only then deduce our rights from the obligations that other have toward us, modern law begins with the specification of permissions rather than of imperatives …” (Habermas 2008: 90). So in this context I start with rights, not with duties. – By the way: I do not say that my right not to be attacked is a duty for everybody else to save me from attacks. This issue raises new questions.


� As Thomas Hurka puts it: “McMahan’s account of the just cause condition [the central condition of just war; B. K.] is centered on the concept of liability, so there is a just cause for war when and only when a group of people has made itself liable to the use of military force by being responsible for a serious wrong to others.” (Hurka 2007: 199 ff.). McMahan, however, holds that „Justification Defeats Liability“ (McMahan 2008: 231 ff.). 


� Cf. McMahan (2006). The position I outline here, however, goes beyond McMahan in that I stress the connection between moral guilt and liability, i.e., the moral quality of liability itself.


� “A person is a subject whose actions can be imputed to him.” (Kant: 1996: 16). [In the original German Introduction to Kant’s Metaphysics of Morals, p. 223, the phrase “can be imputed to him” could be more literally translated as “are capable of liability” (“einer Zurechnung fähig sind”). The German word “Zurechnung” can mean either “liability” or “imputation.” – Trans.] 


� Rousseau 1968, 10; cf. Walzer (2006: 36): “The war itself isn’t a relation between persons but between political entities and their human instruments.” Cf. Mavrodes (1985: 81): “Warfare, unlike ordinary criminal activity, is not an activity in which individuals engage qua individuals or as members of voluntary associations. They enter into war as members of nations.”


� I believe that, even under peaceful conditions, human beings should not be allowed to indulge in this kind of activity, as Uwe Steinhoff (Steinhoff 2005: 36; Steinhoff 2007: 24) thinks. My objection is that it is the moral duty of every moral person to preserve her life at least as long as that person has the opportunity to do something morally good. It is entirely a different matter when a person wants to be injured in order as a means to getting better. A physician is injuring a patient when there is a legitimate consensus on injuring and being injured.


� Cf. Anscombe (1979: 288): “The principal wickedness which is a temptation to those engaged in warfare is the killing of the innocent.”


� Cf. Steinhoff (2005: 129; 2007: 87) raises a similar medical case invoked by Phillip Montague.


� Cf. Anscombe (1979: 288): “What is required, for the people attacked to be non-innocent in the relevant sense, is that they themselves be engaged in an objectively unjust proceeding which the attacker has the right to make his concern.”


� Thomson (1991: 284): “It would be wrong to kill even a villainous aggressor when you do not need to do so.”


� Cf. Hurka (2007: 203). He differentiates between “specific” and “global liability.” The question of which defense or response is appropriate for which type of bad action is very difficult to answer. My argument is aimed, in the first place, at attacks on my physical integrity. If someone steals my wallet and the only way to prevent him from doing this is to kill him, I cannot agree that killing him can be morally justified (cf. Thomson 1991: 286).


� Cf. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, Preamble: “… without any adverse distinction based on the nature or origin of the armed conflict or on the causes espoused by or attributed to the Parties to the conflict …”


� Convincingly expounded by Jeff McMahan (2006) and Hurka (2005), who shows “that no act by soldiers on a side without just cause can satisfy proportionality”(45). 


� Cf. Shue (2008: 100): “Combatant is a role unique to warfare” – vice versa this should be true for the notion of ‘civilian’. Mavrodes (1985) has aptly shown that equating “innocents” with “civilians” and “non-innocents” with “combatants,” as posited by Anscombe and others, cannot be true. Either we distort the notion of innocence in such a way that it does fit in with the notion of “civilian” but loses all moral content, or we leave the notion of innocence with its moral content intact only to discover that this does not make innocence coextensive with the concept of the civilian.


� For this reason McMahan (2006: 31) is right to say “that posing an unjust threat is neither necessary nor sufficient for liability.” The fact that a threat has been posed is something to be treated at the level of empirical reality. Admittedly, you can never know for sure whether someone we see acting is really a free and responsible person, whether she or he actually is acting or just behaving. But, of course, we treat persons as liable based on the empirical evidence. 


� Cf. Kant (1996: 14). The distinction is based on Cicero’s differentiation between recte factum/ perfectum officium and officium (fin. 3,59).


� Cicero and the Stoics, in particular, drew attention to this point. See De finibus bonorum et malorum: 3,22: “For though if a man were to make it his purpose to take a true aim with a spear or arrow at some mark, his ultimate end, corresponding to the ultimate good as we pronounce it, would be to do all he could to aim straight: the man in this illustration would have to do everything to aim straight, and yet, although he did everything to attain his purpose, his ‘ultimate End,’ so to speak, would be what corresponded to what we call the Chief Good in the conduct of life, whereas the actual hitting of the mark would be in our phrase ‘to be chosen’ but not ‘to be desired.’” (Transl. H. Rackham, Cambridge, Mass.: Loeb, 1931, 2nd ed.). Cf. also Thomas Aquinas, S. th. q. 20 a. 1).


� This makes my position fundamentally different from that of Judith Jarvis Thomson’s (Cf. Thomson: 1991 and Otsuka: 1994).


� A minimal definition of action can be: “An action is the intentional behavior of a person.” See Nico Scarano in Düwell/Hübenthal/Werner (2002: 43). “Actions are linked to intentions. On this point there is unanimity among the relevant writers in the history of philosophy from Aristotle through Kant and Hegel to Davidson.” Thus Heidrun Hesse in Düwell/Hübenthal/Werner (2002: 390). The most intriguing question in this context is certainly the ontological one of “how reality must be construed so that action can even take place” (H. Hesse, ibid.).


� Jürgen Habermas (2000: 177) criticizes “the dichotomous conceptual frame of transcendental philosophy” that “separates the internal from the external, morality from legality.” In Habermas’s view,  “a liberal political culture establishes” a “continuum … between the prudent pursuit of one’s interests, moral insight, and custom.” Yet Kant, according to Habermas, ignores this continuum and the attendant “connection between tradition on the one hand and critique on the other.” Here I uphold Kant’s “dichotomy”.


� Kant 1998 (Groundwork of the Metaphysics of Morals) [GMS: 397 ff.]


� Cf. Ricken, 4th ed. (2003: 204-222).


� Kant 1996: 24.


� Cf. Shue (2008: 90): “The goal is deeply morally informed international laws, but” (he adds) “laws that can function inside deadly combat.” The addition leaves things unclear. What is the criterion of functionality? That the laws enable the strongest to win? Or that the laws enable freedom? Or anything else?


� McMahan (2009: 26): “The morality of war is not a product of our devising. It is not manipulable; it is what it is.”


� “War is hell,” as Michael Walzer has aptly quoted General Sherman (Walzer 2006: 22). But tragedy is more than this. It is the self-inflicted corruption of ourselves as moral persons. War means that man degenerates to the state of nature, as Kant puts it. But even this expression does not adequately express what happens in war.


� Cf. Ryan (2004: 73): “The study of modern war suggests that soldiers generally regard their actions not as defenses of themselves but as defenses of their loved ones.”


� Henry Shue (2008: 111) believes that Jeff McMahan is “pursuing a profoundly morally appealing but impossible dream: a conception of a war that does not violate rights. But wars cannot be fought without violating rights. Until all wars can be prevented, we need rules for their conduct that take the objective reality of rights-violation into account.” It seems to me that Shue is saying that, in waging war, we do something immoral but want to do it morally. This is paradoxical, and it was Kant who stressed the ius-in-bello-paradox of waging war (Kant 1996: 117, § 57). In principle it is true: “If a war can’t be fought justly, than it shouldn’t be fought at all” (Rodin 2006: 160).


� And we assume he does this because he wants better living conditions for himself after the final victory. Things become complicated if we assume that he supports the Nazi war effort “out of duty” but is completely misled as to what his duty consists of.


� The criterion for that is the enablement of freedom but this is not completely operational. So there is a need for positive law. 


� I cannot discuss the principle of double effect here, but even Anscombe 1979 admits that it is widely abused (294ff.).


� „What is the essence of aiming, what differentiates it from merely producing a result knowingly? The difference is that action intentionally aimed at a goal is guided by that goal.” Nagel 2001, 46.


� Steinhoff 2005, 144; 2007, 101.


� Cf. Kasher & Yadlin 2005, 6: „Clearly, an act of killing persons or otherwise injuring them is morally justified only if it is an act of self-defense, used as a last resort, against perpetrating persons.” I hold that even self-defense is not enough as a justification for killing somebody. The person to be killed must be liable because of some moral fault. In most cases the criterion of liability will coincide with the criterion of (justified) self-defense.


� Cf. Steinhoff 2005, 142; 2007, 99.
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